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The applicant, 8 Driver under the respondents,
was proceecec¢ against by the issue of a Memorandum of
Charges dated 14.2.1984 for unauthorised use of the S&aff
Car. The applicant deniec¢ the charge., An enquiry was conducted,
The Inquiry Officer helc¢ that the imputation is true,
The 2nd respondent, the Disciplinary Authority, accepted
the report of the Inquiry Officer and by the order dated
e ' ' 18.92.1984 imposed¢ upon the applicant tre penalty of dismissal
- from service, The appeal submittec¢ by the applicant was

rejected. Hence, this application,

2, It is urged, inter élia, trat there has been
denial of reasonable opportunity of defence as the Discipdinary
; : Authority failed to supply copy of the report of the Inquiry
| | Officer before the imposition of the penalty which Ceprived
him of the opportunity of submitting representation with
regard to the points raised and discussed by the Inquiry

Officer, . | %
IR

iy

3. The respondéents have filed reply traversing the

various grounds urged in the application,
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4, At the time of hearing, counsel of the applicant

submitteé that the order of the Lisciplinary Authority

cannot be sustained as there has been Genial.of reasonable
opportunity of cefence guaranteed unacer Clause(2) of Article
311 of the Constitution of India in so far as before imposing
the penalty the Disciplinary Authority did not furnish a

copy of the report of the Inquiry Officer to the applicant.

This submission has to prevail.

5. As early as in the year 1969, the Supreme Court in
State of Maharashtra v. B.A.Joshi (AIR 1969 SC 1302) has
uphelcé this proposition by upholding the jucdgment of the
High Court of Gujarat in which it was held that the
failure on the part of the competent authority to provide
the applicant with a copy of the report of the Inquiry
Officer amouhts to denial of reasonakle opportunity contem
-plated by Clause(2) of Article 311 of the Constitution of

India,

6 While upholding the conclusion of the High Court,
the Supreme Court has lucidly stated the reasons in the

following terms

" The plaintiff was not aware whether the Enquiry
Officer reported in his favour or against him. If
the report was in his favour, in his representation
tc the Government he would have utilised its reason-
ing to dissuace the Inspector General £ rom coming

tc a contrary conclusicn, and if therepor€ was
against him he would have put such arguments or
material as hecould co to dissuade the Inspector
General from accepting the report of the Enquiry
Officer.Moreover, as pointed out b, the High Court,
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the Inspector General of Prisons had the report
before him and the tentative conclusions arrived at
by the Enquiry Officer were bound tc influence him,
and in c¢epriving theplaintiff of a copy of the report
he was handicapped in not knowing what material was
infléencing the Inspector General of Prisons."”.

7. It may also be pointed out that in arriving at the
aforesaid¢ conclusion, reliance was also placed by the Supreme
Court on the earlier decision of a Constitution Bench in F.C.

Goel's case (AILR 1964 sSC 364),

8. Wittin a few months of the constitution of this Tribunal,
the Madras Bench of this Tribunal on which one of us (G.

Sreedharan Nair) was a Member, had occasion to consider this
R
question in V.Shanmugam v. Union of India./1986(2)CAT 226).

(.
It was held there

" No doubt, in a case where the Disciplinary
Authority haprens to be the Inquiry Authority

as well, haviﬁg regard to its findings on the
charges, if it is of opinion that any of the
penalties specified in Clauses (v) to (ix) of

Rule 9 should be imposed on the railway servant,

it is competent to impose such penalty without
giving an opport.nity to the railway servant to

make a representation on the proposed penalty.

But in a case where the inquiry is conducted by
another authority to whom the power is delegated,
the Disciplinary Authority is expected to go through
the records of inquiry an¢ the conclusions of the
Inqguiry Authority and cither to accept the same or
disagreeing with the same to record its own findings,
This is explicit from Sub-rule(3) of rude 18 of the
Rules. Principles of natural justice demand that
when the Disciplinary Authority consider the report
an¢ the findings of the Inqguiry Officer he is also

A
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posted with the representation from the delinquent
in respect of the reports of the Inquiry Officer,
Fairmess requires that the Disciplinary Authority,
being a quasi-judicial autiority arrives at his own
conclusion with respect of the charges against the
delinquent after examining the report of the Inquiry
Officer alongwith the attack, if an;, against the same
by the delinquent. As such, the delinquent employee
jas becessarily to be supplied with a copy of the

inguiry report before the Disciplinary Authority
proposes the punishment.."

9. This proposition was reiterated sitting at'Ernakulam

in thedecision in K,S.She€kharan Kautty v. Superintencent of
Post Offices ( T.A.844/86, decideu on 17.6.1987) and Ravindran
V. Inguiry Authority( 0.A,741/86, cecided on 8.1.1988).

10. The aforesaid view has gained approval in the Full Bench
decision of this Tribunal in P.K.Sharma's case. Counsel of the
responCents submitted that as the Administration has filed a
Special Leave Petition(SLP) to appeal to tie SupremeCourt
against that decision and a petition for stay has been filed
on whicl: the Supreme Court has stayed the operation of the
judgment, the principle of law cannot be relied upon. We are
unable to agree. The stay of operation can have reference
only to the implementation of the final order in the mse.

So far as the proposition of law, which has been

aprroved by the Full Benhch, is concerned, it cannot be

said that é TDivision Bench of the Tribunal is not bounéd by
the same and can take a different view, That apart, the
proposition has been laid cown by the Supreme Court itself
in B.A.Joshi's cayse as early as in the year 1969, Reference
may also be made in this context to the decision of the
Supreme Court in Union of India v. E.ﬁashyam, AIR 1988 sC

1000, where it has been held that non-suprly of the report
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feport would constitute violation of principles of natural
justice and occordingly will ke tantamount to denial of reason=-
able opportmnity within the meaning of Article 311(2) of the
Constitution of India. Reference has been macde there to the

earlier decision of the Supreme Court in H.C.Goel's case,

11, In view of the above, the order of the Disciplinary
Authority dated 18.9.1984 imposting upon the applicant the
penalty of removal from service as confirmec by the Appellate
Authority is pereby vacatec. The applicant shall be reinstated
in service and shall be treated as having in continuous service,
The Competent Authority shall pass orders uncer Clg(i) of sub
-rule (2) of FR 54-A with respect to the pay and allowances

during the perioc¢ from the date of removal till such reinstatement.

12, It is made clear that in case the Dig iplinary Authority
desires to proceed with the enquiry, since a copy of the report
of the Inquiry Office has now been furnished, the Disciplinary
Authority will be free to do so, in which case the applicant
shall be afforced oprortunity of makinc his representation

with respect to thererort of the Inquiry Yfficer, and a personal
hearing if the DCisciplinary Authority is of tre view that the
circumstances of thecase warrant the same. 1f the enquiry is

to be proceeded with, the Disciprlinary Authority shall also

be free to treat the applicant as under aeemed suspension

in gccordance with sub-rule(4) of Rule 5 of the Rules during
pencency of the proceedings, and to cefer the orders under
Cl.(i) of sub-rule (2} of FR 54-A till the termination of

such proceedings,

ation is disposed of as above,
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( P.s.Chaudhuri) (G.Sreed¥aran Nair)
Member(Admn) Vice Chairman.

S.P.Singh/ 6.7.90.



