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JUDGMENT
(Per: B.C. Gadgil, Vice Chairman)

DATED: 2,6.1987
ALl {lese seven matters can be conveniently decicecd
by a common judgment,

They can be divided into two groups

viz,, Criginal Application Nos, 331/86, 401/86, 441/86 anc i
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72/87 would be one group (herainafte. wherever netessary,
referred to as Group=1); while the remaining three applica-
tions viz., Original Application Nos. 332/86, 400/86 and
402/86 would te zn3iter croup (hereinefter, wherever nece-

ssary\referred to as Group=2).

2. All the applicahts are employed in the organization
known as the Employees' State Insurance Corporation (ESIC).
The applicants in Group-1 are working on ad-=hoc basis in
Group-A posts which are designated either as Deputy Regional
Director, or Regional Director Gr.IV, or Deputy Administra-
tive Officer, or Accounts Officer, These posts are inter-
changeable, Applicants in Group=2 of the applications are
working on ad-hoc basis as Assistant Regional Director i.e.,
Group=-B posts, This group=-B consists of the posts of Mana=-
ger Gr.I, or Assistant Regional Director or Section Officers
or Deputy Accounts COfficer, The four posts are interchange-

able,

%, It is not necessary to give the detailed allegations
in all these Group=1 and Group-2 applications, Suffice it to
mention the pleadings of the respective parties in 0A 331/86

(2 Group=-1 application) and OA 332/86 (a Group-2 applicaticn).

4, The applicant in apolication No, 331/86 Sharadchandra
D. Deshpande, joined the service many years back as LDEC and in
due course be was nromated t0 various posts, Sometime in 1980,
he was selected for the Group-B post i.e., Assistant Regional
Director or its equivalent, 0On 22,8,1385 he uwas promoted, on
ad-hoc basis, to the post of Deputy Director (Group-A post)

and since then he has been sc working, He has made a number

of allegations in the anplication., UWe would like to narrate
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only those allegations on the basis of uhigh\thngrQUMEnts
are advanced before us., 3Section 17 of the Employees' State
Insurance Act (hereinafter referred to as the 'Act') deals
with the employment of the staff by the Cornoretion, Sub-
section (1) providas thzt the Corpcra2tion may employ the staff
as may be necessary, But for creatirg ary pocst drauving =
maximum monthly salary of more than Rs. 2250, the sanction of
the Central Government is necessary. Houever, it is not relers
vant for this decision, Sub=section(2)of the Act states that
the Corporaticn may make regulations regarding recruitment,
pay allouance etc, The applicamt relies upon sub-section(3)
of the Act and it reads as follous:

"Every appocintment to posts corresoponding to

Group-AR and Group-B posts under the Central

Government shall be made in consultation with the

Union Public Service Commission; ®Provided that

this sube=section shall not apply to an officiat-

ing or tempcrary appointment for an aggregete

perioc not exceeding one year',
B The applicant contends that he was working in this
promotional post on acd=hoc basis fcr more than one year, anc

that it is presumed that the Union Public Service Commission

has been ccnsult

m

€. Conseguently he is entitlec to have his
services in the promotional post regularised., Under the
recruitment rules, 50 per cent of Group-A posts are to be

filled by promotion and 50 per ~ent by Direct Recruitiment.

[
3
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Accorcding to apnlicent hés service in Group B & A posts
has aivays been to the satisfaction of the superiors and that
he is eligible for being regularised in the Group-A post,The

Resrondent No, 2 on 23,3.86 appointed 14 persons as Ceputy

Regional Directcrs by way of direct recruitment, The appli-

1 ]

cant acorehende that on account of these Jizrecl concinineates
he is likely to be reverted to the louer post of Asgistant
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\egicna. Uirector. HE contencs thet the reversion of

applicant (uho has continued in the Groun-2 post for more than
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of Section 17, The applicant, therefore, filed the present
application with the principal prayei that he should be requ-
larised in the Group-A post of Deputy Director uith effect
from 27,8.,1985, o> frcm such otner date that this Tribunal
considers just and proper. There are certzin incicdental
reliefs claimec, Houever, they are not necessary to be statec
here as they are consequential to the claim of regularisation,
6s The respondents resisted this anplication by filing
their reply, It was contended that the applicant has no cause
of action., The promotion of applicant as Deputy Director on
22.841985 was pleaded to be purely temporary and on ad-hbc
basis, that too on the basis of local seniority of the
applicant at Bombay. It was pleaded that the promotional
posts in the cadre cof Deputy Director are being filled in

on regular basis after the matter is referred to the DPC

and in consultation with the UPSCZ, Similarly, 50 per cent
vacancies are requirecd toc be filled in by direct recruitment.
The respondents denied that Section 17 of the Act or any

other provision grants a right to the applicant for claiminc

)

regularisation in the post of Deputy Director, though he
has been appointed on ad-hoc basis slightly over one vear
before the application was filed. It was pleacded that the
prometicn of the applicant was only 2 fortuitous promotion,
The applicant happened to be in Bombay where a large number
of short term vacancies arise because of the workload, and
the applicant and other peETrsons uwere promoted on zd-hoc bacsis
pencing regular appointments either by promotion or by direct

4

recruitment, It was sug

1)
on
o
’-Jc
Q
- |

ested in the feply that the promo
tc the post has to be made on the basis of the All Inci

Senlority in the feeder post viz,, Assistant Regicnal Director
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The contention of the respondents is that the
promotion was by uay'of a local arrangement anc other Assi-

stant Regional Directors who zre senior tc the anclicant were

n

nct pranoted as they were outside Bombay anc¢ the promotion of
the a-~plicant was on ad-noc basis. The respon”ente Rave filed
along with the reply various annexures for the purpose of

' B
|93

contending ihat the ad-hoc promotion of the applicant uas
made only to meet the local exigencies, although other

perscns senior to him at various places were avallable,

The applicant has filed a rejoincer re=stating his case as
has been made out in the apolication.
6. During the pendency of this application, by our orcers,

interim relief mainttining status guo was granted uvhereunder
the contemplated reversion of the applicants was stayed.
The respcndents filed Miscellaneous Petition No.96/87 with
a request that the said order be vacated. The applicant has
filed reply to the Miscellankous Petiticn. UWhen the matter
uas fixed for hearing the Miscellaneous Petition it uas

rcd, This

W

suggested that the main application itself may be he
was convenient to both the parties and accordingly uwe have

heard the main application,

Te This is the position as as 04 331/86 is concerned.

P

The remaining connected applicéfions viz., OA 401/86; 441/86
and 72/87 have practically similar pleadings, The only diffe-
rence is about the dates on which the respective aprlicants
have been promoted on ad-hoc basis as Deputy Directors. Ue
would be referring to these various dates at a later stage in
the judgment. It is material to nots thai even in these
applicatiocns, where stay was grantec by us, the responcents

have filet Miscellangous Petitions for vacatin
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8, In Group=2 referred to at the outset, the Original

[64]

Rpplication Nox, 372/86 is filed by X.B. Ratnakar, He also
joined the servicz many years back as a Louwer Division Clerk,
and thereafter was promoted from time to time to varicus
posts. 1In 1973, he was pramoted to the post of Insurance
Inspector/Manager=Gr.I1., The next promotional post is thzat
of Assistant Regional Director/Accounts Officer. 0Cn 4.1.1983
he was promoted on ad-hoc basis as Assistant Regional
Director, 1In 1985 the Union Pyblic Service Commission
advertisec some of these Group-B posts for direct recruit-
ment. Thereafter, on 23.,9.1986 respondent no, 2 has

issueC orders of appointment to 14 candidates as Deputy
Regional Directors, The anplicant apprehends that on
account of this selection of direct recruits certain Deputy
Regicnal Directors who were promoted on ad-hoc basis will

be reverted, Conseguently, after these Denuty Regionzl
Directers (promoted en ad-hoc basis) would be reverted to
the louer posts of Assistant Regional Directors, the appli-
cant in his turn is likely to be reverted to his post of
Insurance Inspector/Manager Gre.II, He clzims regularisa-
tion in that post of Assistant Regional Director with ef fect
from 4.7.1383 or from such cther date as this Tribunal

may consider just and proper,

9. The grounds on which he has based this claim are
practically similar to those that have beesn submittecd by
Deshpande in original applic2tion no. 331/86. The respon-
dents have oprosed the applicabion on the grounds similar to

those raised in 0A 331/86. Thws their main contention is

that Section 17 of the Act does nrt give any right to the

applicant for being regularised as A.R.D. They pleaded

that the apzlicant!s acpointment was mace purely on acd-hoc

4

¢4

ancd tenmporary basis anc after *akin intc sccount not the

0
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he was for the time being pos ) where there wa

n
short-term vacancy, Along with the reply, the respon-

dents have filed vaticus annexures tc show that the applicant's
promotion to the post of ARD wvas mace when certazin other officer
who are senicr toc the applicant but who are woking outsice

have not been promoted as the applicant's promotion was only

a loczl arrangement, Here also an in“erim order mainfﬁning
status quo uas granted and the resnoncents filed a Miscella=
neous Petition Ne. 107/87 for vacating that order. The anpli-
cant has filed a reply to the Miscellaneous Petition and as

mentioned above it was decided that insteac of hearing the

Miscellangous Petibkgn, the main application should itsdlf

be heard,
10 Similar are the pleadings in the connected anplica=-
ticns nos, 403/86 and 402/86. The only difference is the

dates on which the respective applicants have been promoted
on ad=hoc basis as ARDs, Ue woulcd be referring to these
various dates at a later sbage in the judgmen:t. As stated
above, these applications were also agreed to be heard
insteac of hearing initially the Miscellaneous Petitions that

were flled for vacating the stay,

11. Before considering the varicus cantentions that have

6)]

been raisecd before us during the course of the arguments it
would be necessary to mention in 2 chart the placement of
various apclicants in the seniority list, the respective

continuous ad-hoc appointments, anc the number of seniors

of each of the an-licante who have nct ze yet been p-omoted

C

This chart is prepared on the b#sis of the seniority list

and cther particulars that have been furnishecd by the respon-

dents along with their renly. It is material to note that
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CHART OF CPDJP-1 APPLTCANTS WOULD BE AS FOLLOWS:

Number of

-

ate from

Sr, Applica=- Nane o tke
No., tion No, applicant and persons senior vhich offi-
his seniority to applicant ciating on
list sr. no. but not promo- promotion on
ted (vide Exhi- ad=-hoc basis
bit III, page 2
of reply)
1 2 3 4 =
1., CA331/86 S.S5. Deshpande 19 22.08,.85
Seniority No,86
2. 0A401/86 P.K. Bhatia 33 02.12485
Seniority No, 111
3. 0A401/86 S.S. Hiranandani 27 05.03.86
Seniority No, 97
4, 0A401/86 K.V. Raikar 2 30.10.84
Seniority No, 37
5. 0A401/86 V.M., Limaye - 01.12.85
Seniority No, 25
6. 0A441/86 C.S. Desai 40 02,12.85
Seniority No, 125
7. BA 72/87 P.V. Achar 41 01.02.86
CHART (based on the chart in reply to OA 332/86)
OF THE GROUP=2 APPLICANTS IS AS FOLLOUS:
Sr., Applica- Name of the Number of persons Date from
No, tion No, applicant and senior to the which offi-
his seniority applicant but not ciztino on
list Sr, No, promoted(vice Ex- promotion
hibit V, page 2 on ad-=hoc
of the reply) basis
1 2 3 4 5
1 0OA332/86 K.B. Ratnakar 25 04.C1.83
Seniority no.,104
2 DA400/86 M.D. Tabib 26 02.09.85

Seniority no.686
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3. 0A400/86
4, 0A400/86
5. CA400/86
6., <A4DI/8BE
7. 0A400/86
8. 0A402/86
9, 0A402/86
10 0A402/86
11 0A402/86
12 0OAR402/86
13  OA402/86
14 OA4D2/86
15 0A402/86

16 0A402/86

S.5. Nair
Seniority No.4380

M.eS. Kanetkar
Seniority No,683

P.l'e Khandkar
Seniority No,.596

R.A. Pirjede
Seniority No.433

poHo Dabke

Seniority No, 594

D.S. Dixit
Seniority No, 89

BeP. Girkar
Senicrity No, 80

Smt, Us Puri
Seniority No, 82

BesG. Vadake
Seniority No. 88

S.G. Sane

Seniority no. 102

J.G. Sapre
Seniority no. 71

P.Y. Krishnan
Senicrity no, 68

NeU. Goklani
Seniority no. 66

NeM. Mangaonkar
Seniority no. 13

26

26

26

26

20

18

18

20

24

15

01.09.83

22,07.85
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16,02,8B5

03.05.82

15.03.82

08.1C.82

01.04,.,82

03.07.82

08.02.82

17.11.81

13.1C0.81

————

12 Mr.

17(3) of the

Waishampayan relied upon provisions of Section
y

Act, and particularly the proviso thereto for

the purpose of contending that all the applicants have put

in more than one year of service anc consequently they shall

be treated as regular promotess,

sub=section 3

that the appointment shall be macde in consultation with the

in para 4 abgve,

That sub-gecticn states

UPSC, Further according to the proviso such consultation

We have already reproduced
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ooy e UPSC will not be necessary if appointments are

officiating and temporary in a grade for an agoregate pericd
not exceeding one year, It is alleged in the anplications
that presumption may be drawn about the consultaticn with

the UPSC as all the applicants have been allowed to continue
for mcre than one year., It is, houwever, material to note
that the appointment order of each of the applicants specifi-
cally states that the. appointment is ad=hoc, It is not
necessary to give the Bxg® exact wording. Houever, suffice

it $o say that the promotion orders mention that the promo-
tgons are on purely temporary and ad-=hoc basis anc that the

. . ¥
able to be reverted to their respective b

e

promotees are 1
louer posts at any time, wki without notice, It also stztes
that the officiating ad hoc promoticns will not confer on
the promotees any tight to continue in the posts or for
regular promotions in future and that the services rendered
on such ad-hoc basis will neither be counted for seniority

gibility for M‘?M«M&« fﬁ»

13 It was urged that the above mentioned nature of the

[

nor for e

1))

appointment will have nofkgff@ct and that it should be pre-
sumed that each of the applicant is reqularly appointed,
The respondents have denied in their reply that the UPSC 5
has been consulted, What is urged is +hat the apoointment
of each of the applicants is amde as a stop-gapn arrangement,
on local seniotity basis, and that this was done on acccount
of acdministrative exigencies, Shri Waishampayan relied upon
the decision of the Delhi High Court in the case of G.P.

Banalphis '

i U/s. Union of India reported in 1983, Labour and

. N

Industrial cases, 910. In order to understand thet decision

correctly\it would be necessary to mention a few facts in

that case, The Employees State Insurance Cornoration apnointed
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Jinior Medical OFfFfigcers eome years priorSto 19794’ At the
time when the appointments were m2de, the recruitment
. "o
requlations of 1979 vere notkgx1stence. Some of the app=-
licants were appointed in 1972, All were qualified ancd
hac requisite training for the appointment, The selection
was done in a manner similar to that which is adopted for
making regular appointments. However, the appointment orcers
mentioned that these would be ac=hoc appointments for a

eriod of one year, The orders alsc stated that it was con=-

o

templated that $he selection would be reqularised by the
UPSC, The appointees were put on a reoular scale, In

due course they got their annual increments. Some of them
even crossecd the Efficiency Bar, The UPZC was consulted

from time to time, and the said Commission agreed to continue
the appointments, This went on till 1979, ~In that year,

the new recruitment rules and regulations were framed, The
UPSC invited applications for fresh appointments The

appli

O

ants alsc applied, Houever, they uwere not selected.
They apprehended that they would be thrown out of service
and hence they filed Writ Petitions before the Delhi High
Court, The High Court held that those applicants who had

= put in more than one year service shall be treasted as

[

re

i)

ular aprointees under section 17 of the Act. UWhile giv=-

h

e

s dezision the High Court discussed the facts and

e

ng

(s ]
d'

leg=21 aspects, in detszs 11 in paragraphs 27, 30 and 34, For

example in paragraph 27 it is observed as follows:

"As it is the case of respondents themselve
that the Union Public Service Commission was
consulted, it was the fault of the Union

Public Service Commission to have omitted to
see the effect of the consultation. +...
Inasmuch as the Union Public Service Commission
agreed to the appointments continuing over the
maximum perioc of one year prescribed by the
Section, it uwas tantamount to making the
appointments permanent ..., "




In paragraph 30 the High Court has observed as follous:
"The appointments of the petitioners are,
therefore, nct thus mere sL0p=yap arrange-
ments, but due selection made after considering
a number of candidates, " '

The following are the observations in paragraph 34 of the

judgment: »
"When the period of one year initizlly fixed by the
appoiniment lelter expirad, the provisc ceased to
have any operation., So, it became necessary to
consult the Union Public Service Commission. Cn
this consultation being made, the appointment
would become one made after consulting the Union
Public Service Commission within the meaning of

sub=sectiog (3), Clearly, it would not be one
for a temporery or officiating purcose....."

14, During the course of the arquments it was stated - \y
before us that a special leave petition challenging the

said decision was filed in the Supreme Court and it was
rejected. Mr. Waishampayan, therefore, urged.that the
principle enunciated in the above menticned decision of

the Delhi High Court should be followed in the present
litigation., As against this Mr. M.I. Sethna for the
respondents contended that the facts in the present set of
applications are quite different. He submittec that they

are eloquent to show that the appoiniments in guestion though
continued for one year would be ad=hoc and temporary appoint-
ments, He drew our attention to the fact that UPSC was not
at all consulted and that therefore\this would be a distin=-

1

uishin

{8}
(i)

factor, Seconcly, the selection of the applicants
before the Delhi High Court was made in the manner in which
the regular appointments are made. The High Court found
that they were not stop gap arrangements but the promotions
were ordered after due selection, after consicering a number
of candidates, Mr. Sethna argue” that the promotions of

the present applicants were not made according to the usual

mode of &4 promotions aftsg moddering all eligible can-
7 W\STRAT, N\ : -
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didates, We have already mentioned that the case aof the
respondents is that the apolicants have been promoted as
lozal arrangements and hot after taking into account the
claims of other seniors, Particulzsrs in colunmn 4 of the
“ cherte meaticriec above in paragraph=11 amply proveg this
| positinn, Tha® cclumn st2tes as to hou 2 pareiculsr ap54
licant has been promoted even when there vere a number of
other senior employees who ought to have been consicdered,
for example when Deshpande (the applicant in 04 331/86)
was promoted, there were 33 cther seniocr officers of the
oo same rank uwho uere eligible fcr being considered, Mr.
Tels Sethna states that thecse uere not considered as thae
vacancy was at Bombay, These 33 persans were staticned
at other places, It was urged by Mr. Sethna that the
promoticnal post is requirec to be filled inAon recomien=
4 daticns of the DPC ancd in consultation with the UPSZ., He
argued that as it was a local arrangement, the DPC did not

consicer the claim of the applicents along with those of

e o

other employess who were senior to ezch of those aprplicants,
In this beckground, he submittec that it will be erronecus
g on the part of these applicants to arque that mere conti-
-~

nuing in promoticnzal nosts on ad hoc bzsis for a pericd of

ﬁ one year should make them eligible for regular e= promoticns.,
E He highliohtecd his submiscsion by crauino cur attention to the
. applicants in OA 441/86 and 0A 71/87. There were 40 or 41
. employees who uere senior to these applicants, They uere
posted outside Bombay, and hence they were not considered
as it was cnly a loeal arrangement, The matter can be seen
by taking intc e accoun: the chart ot Group-Z applicants,
For example, the applicant Tabib in OA No. 435/86 stands

in the seniority list at Sr, Mo, 635. However, 26 perscns

who are senior to this applicznt are still pot promoted,

1= .-
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Sﬁmila} is the case of applicént Kanitkzar and applicant
Khandkar in that application, Their plaéement in the
seniority list of the feeder posts is at serial nos, 683

anc 596, respectively, and they have been promoted as a lccal
arrangement after ignoring the claims cf 26 persons who were

posted at a place uwhere the vacancy did not arise,

15, Thereix is much substance in the contention of

Mr., Sethna thzt the decision of the Delhi Xg High Court

would not apply in the facts of the present case. Ue have

already observed th=t the UP5C yas not consulted and the
promotions in questicn have #ot been made on the basis of

any recommencations of the DFZ, Sscondly, while effecting e
the ac=hcc promcticns the other employees who are senior

to the applicants have not been considered, These facts

would, therefore, shou that it will nct be possible to con-

sicder the promoticns of the appdicante as those falling uncer
section 17(%2) of the Act. In our opinicn the decisicn of

the Hich Court % will not in any uvay help the epplicants!

claim for regular appointments with effect from the dates

of their ad=hoc appointments. If such & prayer is granted,

there woulc be an anomalous situation that the applicants (
though junior to some other employees in the feecer cacre -
would get reguliarised in the promotiocnal post even though

those senicrs have not been considered. Ue cdo not think

that such result was contemplated by the decisicon cf the

Delhi High Court.

1€, It was then submitted that it was the fault of the
respondents not to have consulted the UPSC and that the
Breach there6f shoul< rot have prejuciciel effect on the

claims of the applicant., Reliance is placec on the decision

- o~

Goa iﬂ the case CID 3.F’.Jo~‘o
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*
A

}

W\ 4 >/
o r

\\ W, Hombay K /



Alexanure Goniselves
Goa & another reported in 1982(2) All Indiz Service Lau
Journal, 134, It has been helc in that case that noxe
non.cemnliznce uvith provieions of artirle 320(3) of the
Constitution vould not vitiate appointments if they are
otherwise requler, Ue hzave already discussed above that
the promotions of the applicants uwere not at all reqgular
inasmuch as the clzims of the employers senicr to them
have nct been considered, there was no DPC, Consequently
this decision will not be cf =a2ny use to the applicants,
17, Mr, Waicshampayan then submitted that apart from
provisions cf section 17(3) of the Act the acplicants
woulcd be entitiled to have regularization in the promo-
tional posts on account of their service in that post.

He relied upon the decision of the Supreme Court in the
case of Narender Chadha V. Union of Indiz reported in

AIR 1986 S.C. 638, It waes 2 case a2bout emnloyees of

4

Incdian Eccnomic Service., There was a quota fcr promot

ons

(=D

ancd direct recruitment, Paragraph 10 of the judgment shous

that from 1964 onuards many direct Trecruitment vacancies

fe

fetl vacant., Till 1368, 113 vacancies were not filled in,
Even after 1968, all the vacancies for the direct recruitment
vere not FillediA. The result was that from 1362 onuards
promotions have been effected for the posts and some of the
promoteas ware holding the poste for nearly 15 ar 20 years,
These promoticns were made on the recommendations of the
"DPC., The guesticn then arose as to the seniority of these
promotees vis-a-vis the direct recruits, It was contended

on behalf of the direct recruits that they shoulc get a seni-
ority of the year in which the vacancy for direct recruitment

arcs rect recrulitment t

m

s though the ci

0)

olt nlace actu=lly
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The Supreme Court rejected this conten-

tien in peragraph 13, + w is observec that there uas a

viclent Cdera2rture Fram the rules of recruitment, The )
cirect recruitment was not macde ~nd the promciees uvere ”
allowed to hold the posts ceontinususly over a long perioc

af time., In paragrach 14 the Supreme Court, has held as

follous:

"1t would be unjust to holcd at this distance

of time that on the facts and in the circumstances of

this czee the petitioner are noct h-lding the posts

in Grace IV, The abcve contention is, therefore,

without substance, But we, however, make it clear

that it is not our view that uvhenever a person is S
appointed in a2 post without follewing the rules

prescribecd for aprointment to that post, he should

be treated as a person regularly appointed to that

nost. Such a person may be reverted from that post,

But inxkk a case of the kind before us where persons

have been allowed to function in high posts for

15 to 20 years uwith due deliberation it woulc be :
certainly unjust to hold that they have no sort of :
claim to such posts ,ee.”

The Supreme Court alsc held that the promotions can be
treated as mace in relzkation of the rules. The matter
is consicderec in para 15 in the following words:
"Therefore, it can be safely stated that the
enopmous departure from the guota rule ye=r to
year permits an inference that the departure was
in exercise of the powver of relaxing the guotsz {
rule conferred =on the contrelling authority," .
In paragraprh 18 and 192 Supreme Court tock into accout
the enormity of the prejudice that is likely to be caused

1

to the ocroumotees uwhen they uwere working for s long pericc of
nearly 15«20 years in the promotional posts. It cannot be
held that such officers are officieting merely on a temporary,
local or stop-gap arrangement, In parzagranh 23 the Supreme
Court has held that after taking intc account the peculiar
facte cf that cese, the continuous service of the promotees

should be counted for assigning to them seniority in the

cacre,

- - . [ ~ Rt
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17 I+ is true that in Narender Chadha's case the
Supreme Court has stzted that the acd=hoc services should
be considered for seniority. Howeverl, it is material to
note the startlino facts in that particular case. The
promotees uwere wcrking in the promotional posts for

15 to 20 years, They uere promoted on the recommendations

0
)]

of the CPC. The decisicn in NarenCer Chadha's case was cone=
sidered by the Supreme Court in another recent decision in
the case of Ashok Gulati and others V, B.S. Jain and Others

1986(2) 'SCALE' Page 1062 = AIR 1986 ST 424, 1In this later

ct
n
.

case there were acd hoc appointments as temporary engineer
Then regular =2p recruiiment was made. The ac hoc appnointees
alsc participated in the selection process, They were
selected, Houwever, they were placed far below in the senio-
rity list. While making promotions to the posts of Executive
Engineers, the Government did not take into account the

said ac hoc service and promoted certzin other persons who
vere otheruise senior., The applicants who hac rendered the
ad hoc service challengecd this action, The High Court

]

accepted their contention and held that their ad hoc servirce
shoulc be counted while fixing the seniority. Then thre
matter went tc the Supreme Court, The Supreme Court took
intoc account the facts that (i) the initial acd hoc acpoint-
ments were de hors the rules, to meet the exigencies of the
service, (ii) the orcders themselves showed thz%t the aopoint-
ments were liable to be terminatecd without any notice and
(iii) they will not be entitled toc any senicrity on the
basis of such service., This is what the Suoreme Ccurt has
held in paragraph 13 :

"Je are not aware of any principle or rule which

lays down that the length of continuocus efficiation

cervice is the only relevant criterion in determin=-

i r cadre or grace, irres-

ing seniority in partic

=l

C
|
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pective of any specific rule of seniority

to the contrary eeee”
After considering the earlier cases the Supreme Court
has further observed in that paragraph as follous :
nouvhere lay cdoun that

es
€e, the lennth of con-
ust be the sole guiding

".e. these authorit
the same principle
tinuous of iciation m

ie
i.

-

factor anc the only critericn in determining
the senicrity of such ad hoc employees vis=-
_‘Jls (l?nhs TEE I”":"" e e e o

In paragraph 23 the Supreme Court has discussec the matter
in the follouwing words ¢

"It would be repugnant to all accepted concepts
of service jurisprucence if the claim of perscns
like respcndents nos, 1 and 2 who were employecd as
Temporary Engineers on ad hoc basis de hors the
"rules for six months at a time were extencdec the
benefit of their continucus offirciatiocn as such
ac¢ hoc employees in reckoning their seniocrity
vis-2=-vis direct recruits in consfdering their
eligibility under r.6(b) of the Class I Rules
for promotion to 2 higher grade or post of
Executive Engineer ...."

In para 24 ® the Suprems Court has considered the earlier

decisiocn in Narender Chadha's case and has held as follous:

"No doubt there are certain observ=tions in

the tuo cases cof G.F. Daval and Narender Chachsa

which seem to run counter toc the vieu wve have taken,
but these decisicns turned con their own peculiar
facts and are, therefcre, clearly distinguishable and
thex do not lay deoun 2nv rule of universal apnlicet-
ion

It is true that the two decisions of Narender Chadha and
Ashok Gulati deal with the seniority of oromctees vis=-a=vis
the direct recruits, However, the principle laid cdoun therein
vould also be relevant for the purpose of deciding 2% as
to whether a promotee can get regularisaticn from the date
of the ad-hoc promotion, As stated abcve, the Supreme
Court in Ashok Gulati's case has statecd that the decision
in Narender Chacha's case turned on the peculiar facts

o P
of its oun anc that an ac hoc appointment eﬂan&~cowfer bene=

fit of counting this acd-hoc service for any relevant purnose

such as regularisation etc,




nn

4
. - - =T i =
o " b Lt Sl ]

« =
-] 3=
18. Shri Waishampayan reiied upon the decizizn of the

Orissa High Court in the case of Somnath fa2th V, Union =f

Incdia. (Reported in 1975 LLN 439 " )
Tn that case one Chakravanihy uas aromoted r to a hioher

nost in 1966 anc still another higher post in 13068, On

3 - 3+ I+ 3 3 .
on im & UWrit Petition this Chakro=-

[N

acmiunt f the declis

varthy ues cdeclared junior io the petiticner. The

U}

h2t he should get th

ctr

petitioner, therefcre, claimed
tyo promotional posts uith effect from 1965 ancd 19568 i.e.y

vhen his junioar wes oromoted., A plea was raised before

fen

wo- the High Court that the gromotion of Chakravarthy wes at-

hoc and it was a sto an arrangenent. The High Court

i)
o)

u

rejected this contenticn in the feollowing words @

e o ngut continuous service in higher post for
T a perioc at about five years cannot be regzardecd as
s stop nap arrandement. Nei+her the orcer of apnoint-

_ - ment of Shri Chakravarthy ncr any other reccrc hes
been procuced to shou that the appointment was made
on stop=-nap arrangement. Admittedly, Sri Chakravsrihy
was junisr to the petitioner, He was promotec to
higher posts uvithout coneicerabfon of the claim of

the petitioneTeees."

: In view of the abov%position the Crissa High Ceourt helc
i

that the netiticmer was entitlasd tec h=ve sromoticn from "
t
the time Chakravarthy was promoted. This cecisizn is of "
Ao use for ceciding the controversy before us, The promo=
tions of Chakravarthy cic not spezk that they were ac hcc ;
zopointments or sBx ston oan arrzngerents, In faect Chakra- j
Qarthy was promoted on the hypokhesis thal he was senicr to ?
the petitioner, The senicrity wes altered cn a~count of the E
decision of the High Court ang, therefore, the petifioner uas i
entitled to get the promction 2as claimec. In the present E

nc¢ hence Mr, Waish-

[}

case cuch a contingency does not srise

g PRl

ampayan cannot make any use of this d¢ecision, Another

e , e
£ +he Centrrl Adminisztr-tive

)
(RS
'.J.

decisizn of the debalpur Bench o

== o . ) P



Tribunal reported in 1987(2) ATC 908 was reliecd upon,
The administration had nut a particular cut off line of
tuo years for absorption. The court rejected it. This

again is not relevant for deciding the disoute before us,

1%. S + the abcve mentioned tuvo cdecisicns Mr,

ain

i o

m
{e]

n

Sethna relied upon Punjab ancd Haryana High Court, in the

[

o £ SS9+
e 2Ff nj17

)

s
1

1
&

(6]

h Toofan & Cthers U, State

w -

C

m

0]

[ie

and Others reoortee in 1987(1) All India Services Llau
Journal, 227. 51 appointments wvere macde on requlzar basis,
after the selection process uas completed., Thereafter,
the petitioners uere appointec on acd-hoc basis, They
claimed that they should be treated as regular, It uvas
held that they uere nerely on ac hoc basis and have no
right to regular service, It is thus clear that the
nature of the appointment anc its effect on promoticn

or otheruise will depend on the facts of each case,

20, It was then arqued that the preovision regarding
consultattizn uith the UPBC ouoht to h=ve been followec,

1t is true that the Supreme Court in the case of B.N. Nsga=-
rajan V., State of Myscre reported in 1366 S.C., 1342 has
held that when the rules have been framed they ought to be
followeds. The Judicial Commissioner, Goza Daman and Cfu in
the above mentionecd case of J.M.J.S. Alexendre helcd that
mere non=compliance with the provisions of artifle 320(3)
does not necessarily make regular appointment or promotion

inoperative, The arguments of Mr. Waishampayan is that non-

consultatton with UPSC would not be fatal to the clzim of the

applicant for regularisation. Houever, what is important
is as to whether the applicants are anpointed on regular
basis or only as stop gap arrangement, Again this decision

will not be of any help to the aoplicant,

N e
\ . BombaY¥ ’



Reli=nce is also scught to be placed cn the decision of

the Calcutta Bench of the Caentral Administr=tive Tribunal

in the case of Upendranath 0za V. Union of India wherein

it was held that reversion of 2 temporary ancd ac hoc
promotee after a satisfactory service for a number of
years is bad, The distinguishing feature is that though
the promotion was termed as an ad hoc one the promotee was

founc suitable to cross the Efficiency Bar,

21, Rnother contention of Mr., Waishampayan is that there
uas gross violation of the recruitment rules so far as the

c¢irect recruitment is concernecd anc in the backnrounc there-

of the promotion of the applicants may be treatec as reguler,

[0
0
(@]
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As f@r as the dirgct recruitment of Dils i
respoﬁdents have filed as Annexure~II to the reply the
details about such recruitment. Upto 1983, there have
been direct recruitments; in 1984 =znd 1985 there were 29

and 38 posts respectively aveailable for direct recruitment,

W

T

(]

3t}
H

This number covers even the balance of the earlier ye .
There was no direct recruitment in those yezrs. But the re=-
cruitment was mace in 1986, It was argued that absence of
direc. recruitment for two years may be termec as a gross

violation of the quetas rule. In our opinion, it will be

)
n

very cifficult to consider this perioc of tuc ye

0

I as

sufficiently long to presume that the department intended
to viclate guota rule. There it one m-re Factcr - in 1984
there was a prcposal for amencing the recruitment rules.
The rules vere amencecd in February, 1985, 1In April 1385,
posts were advertised for direct recruitment and after
completing the process the appointments were actuelly made

in 1986, All these details would indicate that there is

+ FL P > .
on of the ruvles for Ccirect recruitment,
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Bowk*Irogition is practically similar so far as the
direct recruitment of the ARDs are concerned., The respon-

dents have given a stztement at Exhibi

t+

3 toc their reply

in 0A Mo, 332/85 shouwing how the cdirect recruitment uas
processec, In 1381-1322 there vere no Cdirect recruitments,
But in 1383, 91 recruits were taking up directly, After
such recruitment, the vacancies frem 1981 to 1383 for
direct recruitment uere covered, In 1334, there were tuo
direct recruits taken’uhile in 1985 there was no direct
recruitment. The reason given by Mr. Sethna is that the
recruitment rules for ARCs uwere alsc contemplated to be
amencec, The amcedment came intc force in Febraaryq1985

end then the recruitment process began 2nc 22 direct recruit

have been app01nted
) iz TTLAES RN T AR

23, Tt is true that Mr. Uaiéhamo=yan made a subm1351on»

Tohe e - _im 2*’%«“&\" ’:9‘,,-.:"1 Vo AT TR T -

that the Government has, in 1277, issued instructicns that
the methocd of ac hoc asrointmente should not be used uvhen

| amencment ts the recruitment rules are in contempletion.
However, these directicns cdo not mean that the ad hoc
anpn~cintments so made vould automatically become regqularised,
Thus there is no breach of the cuote rule as contended by
Mr, Waishampayan., Prior to the amencdment of 1985, the
employees of the organizatisn could seek direct recruitment
and there was no maximum age limit for them, In 1385 the

], fules prescribed age limit of 45 years for the post of

T DRDs and 40 years for the post of ARDs, This age limit is

for the Government employees, It was contenced that this

amencment has taken away the right of the applicants and

other persons in seeking direct recruitment. However, that

aspect is not relevant inasmuch as applicants have not in

tizn of thzt natyre, Ancrt

"‘)

] their aprlicatizn mace any allegsa
i

from that, the administraticn is entitlec to amend the direct
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f recruitment rules unilaterally, and such amzndments if
valid cannot be attacked only on the ground that they may

be prejudicial to some of the aspirents,

24, Another grievance about direct recruitment is B
that the appointments uvere made in excess of the adver-

tised posts. Shri Waishempayan relied upon the cecisicn

of the Bombay High Court in the case of M. .Ce Fernandes

V. Marmugao Port Trust reported in 1585(2) ALl India

Service Law Journal, 439, It is true that in that case

only one post was advertised and the selecticn was mace

for tuwo posts. It was held that the appointment to the
seconc post is bacd, Ue are not inclined to accept this

‘l ~ as gcod law,

25. Under these circumstances ue are not inclined to

accegt the coqﬁgqplon of Mr. Ualshampaygn ® that the

ST N N SO

s e M..J-'e:‘uﬂmw;'éﬁ'f’

—— B ARG e D T S s o S S .

‘ad hoc officiztion of these abdlicanis should be treated’

for regularising them in service. Thie mrx is more -
sc when the promctiocns have not been made after consider-
ing the caces cf ail eligible candicates. Similarlyﬁthey
hac not been consiCered by the OFZ, but it was a locel
arrennement workec out by the cepartment to meet the
exigencies of the services. . o,
- 26. For 211 these reasocns, the anplicants cannot
have any vzlic¢ clzim tc the posts uhich they heave been
holcdino on acd-hoc basis, The applications are liable
to be dismissed, e, therefcore, pass the Following

order,

1) The Orioinal Applicaticn Nos. 331/86;
401/86; 441/e6; 72/87 (Grous-1); 372/86

400/86 anc 402/86 (Group-2) are dismissed,
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2) Interim orders passed in each of these

Cages are vacated with immediate effect, : I%

3) Parties to bear their oun costs, | ) ?;

»
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