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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
NE. BOMOAY BENCH, NEW BOMBAY

1. Original Application No.219/86
KILFAT RAM KEDARAM,
Jajjivan Nagar,
Hzlvzpur, Kurla Pips Road,
Neuw Dobighat,Kurls,
Bombay = 400 070. .o Applicant:

V/s
The Divisional Railuay Manager,
Certral Railuay,
Bombay V.T. o Respondert.

& 2. Oricinal Aoplication No,220/86
’ Bh ,.};5}'&{; KEURR PASAU \',

und Nagar, Pestam Sagar,
mbur - Bcmbay 400 0B9. oo

i« The Union of India through
. The General Manager,
4 Central Railuay,
Bombay.

2. The Divisional Railuay Manager,
Centrel Railway,
Bombay V.T.

3. The Divieional Electrical Engineer (TD)

Centrel Railua; Kurla,

Bombeay = 400 O 0 . Respondents,
3, Origincl Application No.221/86

GANESH HARICHARANRAM,

Anenduadi,

Kate Mznvali Post,

New Bhihari Chaul,

Near Shivmandir, Kalyan (East),

Dist.Thana. .o Applizznt

V/s

1« The Union of India through
T The General Managsr,
Central Rsiluzy, Bombay.

2, The Divisional Ra2iluzy Manager,
Central Railuway, Bombay.

3. The Divisional Elsctriczl Engineer(®D),
Central Railuway, Kurla,
Bombay = 430 G70. , .o Respaondents.
{
. Orioinel Applicetion No,34/87
FARAMUTTULAR SRKRYYED KAQIM
Room NO JQU,
Lexmi Chgul, Takada Basjid,
Uharsvi = Bomba Y 430 017.
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Original Application No.35/87
ﬁKﬁ%RiKEﬁ‘%%ﬁEEﬁKﬁTH,

R/o. Wakadi,

Walduni,

Lakdika Stall, Limaye Wadi,
Badlapur Road,

Post.Kalyan,

Dist.Thane

Original ApplicationNo.36/87

SHIVRAM SINGH VISUANATH SINGH THAKUR,
R/o. Bhim Nagar,

gehind Or.Gopal's Hospital,
Ulhasnagar, Dist.Thane.

. Original Application No.38/87

HANSRAJ PASSI,

Janata Mitri Mandal,

Near Barrack No.31/32,
Ulhasnagar=-1, Dist.Thaneg.

Original Application No.39/87.
R.SEKAR REiNARAJ,
Block No,5, Row=C,

Room No.3, Transit Camp,
Dharavda - Bombay=400 017,

Original Application No,40/87
NAJIBUDDIN S/0 MOINUDDIN,
Piran Budhan Ki Chaul,

Kurla Quresh Nagar,

Chauwl No.461, Room “umber Nc.9,
Bombay - 400 070.

Criginal Application No.41/87
SUDHAM SABASHIV MISAL,
Gourkamat,

Tal.Karjat, Dist.Raigadh,
GOURKAMAT.

Original Application No.42/87
D.P.JAGTAP, g
R/o. Shinde Chaul, /28
near R.T.C.Shantinagar, /40N
Ulhasnagar No.3, b &
Dist.Thane. b

Original Application No,43/87
BHARAT WADEKAR, b W
'3' Cabin, Shivaji Nager, s
Rzjaji Jadhav Chawl,

Naupada, Thans.

Original Application No.37/87

Ram Sevak Singh,
c/o.L.M.Nerlekasr, Usha Niuzs,
140, Pzndurang Naik Roacd,
Shiveji Park, B'bDay.400 016.

.o Applicants
Us.

The Deputy Chief Engineer (Const),
Central Railuay,
Bombay V.T. .. Respondentse.

contde...3
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Corams Hon'bie U;cr~'§( rmen Shril B.C.Gedgil.
Hontble ﬁngg‘\ﬁ Shiri Lx;.R.Rtguu

Rnpenrrrres

QCGEFINT (Per Shri B.C.Godgil) Lated: 14,

1. Mr.l.liuMNerleker, lezrned acdvocate
for sll the applicents.
2. {\(‘!I’ogsﬁ‘ChGPI‘E‘, lE;u;ﬁI'zd C Ur} ﬁ}. q\

for th= RESQomdcn»s.LNWL&le-@uVE-S“JXL%fVU'
Resrondiamts Nes. D1 270 0omd 2l Re.
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k1LYl these applications can be conuzniently deciced by a

comman judcemant, as the controversy in 211 cf then is the same.
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fects in the remoining procsedings. 7Tho applicant in C.A.Noc.218/8es
hzs besn working s 2 casual labourer from 1983 and his case is
that he hed acquired temperary ctatus. Tp~ Respondenits conterd
that vhun the epplicant wes engsged as e vssual lsbourer in 1783,
he procuced a bogus card of his previovs service 2e ce wal lalou=
rer wiih the Railuszy Urgenis-ticne It appoars thaot the Resbow-

dents h+=¢ taken & decicion that uhile ervploying percons as gasusl

or

laboure "8, preference was 1o be given to those who had previcisly

uworked 2s cacsuel lehourers ang uhdce scIvices wvere &srlier termie-
nzted fiur went of worke. Accurding to the Respondents they uvould

not have employed the applicznt es a cesual lebournr in 1983 IFf

he had not rendered previous service in that capecity in the Fail=-
ways. The grievance of the Respondents is that tha applicant

securet empleyment in 1383, by producing & bogus cord uwith entries
said to have been méﬁé by the Reiluay officials to the effect thet

he had rendered previous service as a czsuzl labcocurer, The motter
was investigated by the Railway Adminiestration ancd zccording io
them the said investigation provad that the card (of previous

b

service said to have beesn rendered 2c czsu2l labourer) nrcducad
F

by the epplicant.uag bogue #nd forgecd. The Respondents thersfore,
S
issued natlcpwf tﬁb>, Dl;CEP* on 4.,6.,1206, stating that he hsc
a casuzl labourer on zroduciion of & cor1d

ey



which on enquiry, revealed that it was forged and bogus.'

For these reasons, the applicant was caslled upon to explain
within 10 deys as to uhy his services should not be terminated.
On 1.7.1986 the applicant urote to the Respondents' authori-
ties, requesting for copies of the documents on which the
Respondents would be relying upon tc prove the allegations
against him as being illiterste he would not bs able to inspect
these documents. He further requested that he may be permitted
to take the assistance of an advocate tc defend himself as the
charge against him was serious. There was no response from the
concerned authorities to this communication, but a communica-
tion dt.14.7.1986 was issued to the applicant terminating his
servigss with immediate effect i.e. by the end of thzt daye.

2. There are certain cther avermants about the e=zrlier
termination of services and reinstztement of the applicant.
However, Mr.Nerlekzr, Counsel for the applicent frankly stated
before us, that that aspect was not relevant in this prcceeding
as he was restricting the grievance only uwith respect to the
improper terminztion of services w.e.f. 1¢th July,1987. 1In
substance, the contention of the applicant is that his servics
could not have been terminated in the light of the facts men-
tioned above anc that it uas necessary for the Railuay Adminis=-
tration to hold a regular cepartmental inquiry as contemplatec
by the pertinent Railuay Rulss. Thus the applicant contends
that in the absence of such a depsrtmental inquiry termination
of his service which cast a stigme on him was bad.

3 The Respondente have filed their reply, uhich contein$S
s brief ellegetion. Hguwever, lecrned advocate for the Respgon=
dents frankly st=tec before us that he would be recsisting the

-
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application only on the grounc that a departmehtal enguiry
was not necessary and that the action taken by the Respondents
vas legal and proper.
4, As we hove stated earlier, ths sum and substance
of the allegations of the ;pplicants and the Respondents in
the remaining proceedingc cre similer to those mentioned zbcve.
When the matter was argued before us, the Respondents had not
filed their reply in 0.A.Nos 36,37,38,40 and 42/87. Houever,
fir.Chopre for the Respondents frankly stated before us that
the Respondents! contenticns in these proceedihgs, would be
similar to those raised by the Respondents in other connected
matters such as U.A.Nos. 34, 35, 39, 40 and 43/87. Uue informec
Mr.Chopre that he may reise similar contentions during the
course of the arguments even though a written reply was not
filed in the above mentioned 5 cases. We may, in a nut shell,
give in a tabular fcrm the relevant dates about the entry in
service, issue of notice, reply given by the applicant and the

order of terminaticn cf service.

.. & Name of Date of Date of Date of Date of
e'™Ndpplicant. entry notice reply termina-
T o in by Rlys. given tion.
t service by app-
Vo licants
( -------- TZ --------------------------------------------------
#4) 219/86 Kifsmatrem  9.12.83  4.6.86 147,07 16.7.86
. Kedarafi g '
N2 Fo@20/86/8 .K.Pasuan 9.12,E3 12.5.86 - 10.7.86
3) 221/86 G.Heri=- 9.12.83  4.6.86 1.7.66 14.7.86

charanram.
4) 34/87 K.S.Kerim 23.%.82 18.11.86 13.12.86 20.12.86

5) 35/87 Rambriksh 27.12.82 18/27.11.86 11.12.86 20.12.86
Rampacarth

€} 36/87 S.5.Thakur 27.12.83 18/27.11.86 11.12.86 20.12.86
7) 37/87 Ram Sevak

Singh .
8) 38/87 Hansraj 1.4.84 1€£.11.86 1.12.86  20.12.86
Passi. :
9) 39/87 Shekear 6.2.84 27.11.86 13.12.86  24.12.86

Raturaj.

10) 40/87 Nzjbuddin 22.4,83 18.11.86 1.12.86 16.12.85
flcinuddin
contde...B
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O0.A.No. & Name of Date of Date of Date of Date of
the applicant. entry notice reply termina-
in by Rlys. given by tion.
service appli-
cants.
11) 41/87 S.S5.Misal 4.1.84 18.11.86 1.12.86 16.12.86
12) 42/87 D.P.Jagtap 18.3.83 18/27.11.86 12.12.E6 23.12.86
13) 43/87 Bharat 27.3.84 18.11.86 3.12.86 20.12.86
Wadekar.
S . It is ngedless to say that the notice mentioned in

column No,3 is worded in a fashion similar to the notice issued
tc the applicant in 0.A.Nc.219/86. The reply given by the sbove
mentioned applicants is practically similar, Of coursc, in some
cases copies of tﬁe documents were not called for but the alle=-
gation about the production of a fraudulent ssrvice cerd uwes
denied.

6e Thus the only point thet arises in all these matters

is as to whether the termination of service of gach cf the appli=-
cants in the above fashion is legezl or ‘not. The contention of
the Respondents is, that service of the applicants has been ter-
minated on the basis of an event that took place befcre each of
the applicants entered into service and that the production of

a bogus card uas antececent to entry in service and production
of such a fraudulent card would rencer the appointment of the
applicants bad, It was contended that in such type of caces
it is not necessary to hold any departmental inquiry uncer the
Railway Rules. The argument is that such inquiry is called
for whenever a Railway employee is seid to have committed mis=

conduct during the course of his service. Reliance in this

regard is placed on the decision of the Patna High Court in the
case of Ishuzr Dayzl Sah v. State of Bihar and another reported

in 1987 Labour and Industrial Caﬁsglﬁgoj In that case, one

~
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Ishuar Pavel Sah wes appointed as a Teacher and at the

time of his sppointment he cleimed thal he belonged to

Schiaduled Caste and that he uwas entitlecd to appointment

on tha% count. He joined duty in 1976. Houever, in 1983

it transpired that the applicant did not belong to Scheduled

Caste and that his appoiniment to the post uae irregular.

No regular departmer tal enguiry 2s prescribed by the rules

wos held,., Houweuver, a notice wec iIssued to the applicant

toc produce the necessaty certificate that he belonged to

Scheduled Caste as the applicant opave an svasive reply, the

administration issued an order terminating his services

on the ground that he was appointed on production of a
false certificete that he belonged to a Scheduled Caste,

The order further stated that the explanalion given by
Ishuwar Dayal Sah was found unsstisfactory. It is this

order that was cheslienged by Ishuar Oayal Sah. The Jdrit

Petition was dismissed by single Judge Letters Patent

Appeal reported in the above publication. The Appellate

Court held that Ishuar Ozyal Sezh had secursd zppointmant

on production of a false certificate that he bslonged to

a Scheduled Caste and that the background of such certi-
ficate was void ab initio ar ) hence its cancellation uould

nct amount to removal within the meaning of Articlse 311,

The relsvent head note reads as follous:

"If the very appointment to civil post is
vitizted by fraud, forgery or crime or illega-
lity, it would necessarily follow that no con=-
stitutional rights undsr Art.311 csn possibly
fiow from such a teinted force. In such a
situation, the qguestion is uhether the person
concerned iz at 21l a civil ssrvant of the Yalea
o¥ the State and if he is not validly so, then
the issue rem2ins outside the purview of Art.31%
If the very entry or the crossing of the thresh-
old into the 2 of the civil service of the

aren
State or the Unicon is put in iscue and the door
st

is barred zaninst him, the closk of protection

under Srte311 15 NUL 24ir2cteteeeerenensranssnas

contd.. .S



The two basic postulates of Art.311(2), there=-
fore, are & valid and lauful entry into the civil
service and his subsequent misconduct or dere=-
liction of duty during the holding of such a post,
whereas in the case of the very cancellation of
the original appointment neither of thsse tuo
things will enter into consideration and the pro-
visions of Art.311(2) cannot be attracted. "
7. The Patna High Court held that in such cases
issue of a notice (2s has been done in that cass) was suffi=
cient to constitute observance of rules of natural justice
.and that a detailed departmental enquiry was not necessary.
8. This judgment no doubt supports the contention
of the Respondents. Houwever, what is important is that in
the Writ Petition that was filed by Ishuar Dayal Sah he had
alleged that he had not produced the said certificate. He
thus contended that he had not commnitted any fraud and that
the office had committed a mistake in appointing him on the
basis that he belonged to a Scheduled Caste. Apart from
that, the above position may not bs of much help to the

Respondents in view of the Supreme Court's decision in the

casg of Jagdish Prasad v. Sachiv Zilla Ganna Committee

reported in ATR 1986(1) (SC 197). The applicant in thaf o

proceedings namely Jagcish Prasad was previously uorkiné’

with the U.P.Roaduays and his services wsre terminated on

charges of corruption. Thereafter, he applied for fresh L7

employment with another organisation viz, Sachiv ZilarGanna
Committee. He was appointed in this organisation but at
that time he concealed the above mentioned facts. A com=
plaint uas received by the employer that Jagdish Prasad

had concealed this fzct. The Employment Committee made some
inquiries and thereafter issued a notice to Jagdish Prasad
stating that he had secured the employmant with the Ganna
@ommittes by concealing the fact that he was involved in

contde...9
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a corruption case uwhen serving with Transport Corpora-
tion and that his services uwere terminated by giving one
month's notice. By notice Jagdish Prasad uas therefore
called upon to show cause as to uwuhy hse should not be
removed from service. Jagdish Prasad asked for certain
documentsy but they vere not suppliked. Houever, hs wuwas
shoun a letter from the Readuzys Department containing

the above mentioned allegations. Thereafter the impugned

1]

rcéer of terminestion of cervices vas served on him. It is

o)

thie order that was challenged by filing 2 UWrit Petition,

The matter ultimetely uwent to the Supreme Court. The

reads as follouws:

" Where from the ord mination itself
it is evident +nst assgd on the ground
that the appellant concezled the fact of his
remcval from the service under the U.P.Govt.
Roadueays c¢n charge of corruption at the time
vhen he &t pllad fer thas pest of clerk under
the CGansz 5: iety then such order of termination
is not an in } an order

h

.L
B
t uwas |

"D ?-;

&‘»'

ch on the igma on the
service cares and it is in
effect an ros the charges
of conceelment ¢ fa he uwas removed
From his eerlisr service under the U.FP.Roaduays
on chargee of corruption. This order undoub-
tedly is penazal in nature heving civil conse-
quences and it zlso prsjudicially affects his
service caresr. Furthermore, this corder of
terminaticn is considered alonguith the shou

cause notice will clsarly revezl that the order
of termination if considered along uvith the
shou czuse notice will clearly reveal that the
orcer of terminaticn in question is not an
innocuscus order made for doing auay uwith the
service of thz temporary employes like the
appellant in accordance uith the terms and con-
diticnz of his se”v'.e. This order, is there-
fore, per se, illeqg=l, arbitrary and in brezch
of the mandatory prorsdure prescribed by
?egu%at' on 68 of the qu.Cana Co~operative
wervice Regulationz 1575. The order made is
also “n utter v;ﬂ;ntien of the principles of
avdi z2ltercn nartem W

—n.

- . . . ) i ad : .
9. It is nesdless to say, that Service Regulation

y

’ et SR N F\_' -~ -~ ’
68 mentioned zbove, reg

]
o
[
P

ired that the delinquent hzd to
contdes««s10
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be communicatac the chzrge in uriting along with the state-
ment of allegations forming the basis of the charge. There-
after, the delinquent hed to submit his explanation in uriting
and then he was to be asked to indicate s to uwhether he
desired to be heard in person. He had to be given inspection
of all records, if he so desired. The delinquent was entitled
to personel hearing anc uas t;be allouwed to cross examine
the witnecs. Thereafter the Jelinquent was to enter his
defence and then in due course the nNecessary order wzs to be
passed. It is not disputed before us that a similar procedure
es contemplated by the Railuway Rules for holﬁing a reguler
departmental enquiry uwes not followed in the case before us.
Thue the above mentionec decision of the Supreme Court, that &
a detailed departmental enguiry as prescribed by the rulss is \
required to be held, even uhen an allegation is made about
concealment of certain facts at the time of entry in service,
has not been complied with in this cese. If ue accept the-,
contention of the Resgondente, sucB._ccncezlment uill‘be pre=
ceding the appointment anc it cannot be said to be & miscon=- j*

c¢uct during the course of service. Houever, that coptention . /
;\\ wr‘. «L\: us:;f ' Q c’{\jl y

hes not been accepted by the Supreme Court.
10. In the present case it is common ground that the
departmental enguiry contemplatzsd by the Railuway Rules has

not been held. 1In the absence of such enquiry, terminaticn L

Ao caunin i
of service on the grourd of neeeeeééézﬁf a service onthe basis

of a forged service card would amount to penalty and such
penalty has to be preceded by a regular departmental enguiry.
In the abssnce of such enquiry the impugnsd ordar is liable
to te struck doun.

11. Ouring the course of the arguments, it was faintly
suggested that the applicant was a casual labourer and that

COHJ.:D‘.. . .11
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it wvoeld be too much to expect an eiaborated departmental
enquiry in connection with the seriocus allecations of the
nature mentioned above. It i1s true thast a departmental
gnquiry is not mancatory in the case of 2 casual labourer,
However, the applicsnts have pleaded thzt they hsvo acquired
temporsry status. This ouefment hae not been denied. It
cannot be disputed that the Reiluwey fitict sbout holding a

departmental enguiry applied to casusl labourers who had

38

cquired temporary stetus.s Hence 2t will not be possible
for thes Raziluay Authorities to overlook this requlrement
and to contend that the impugned crcsr is gooc.

is that each of the epplicanis succssd, The impugned orders

A! men.icned in cclumn 5 inthe stztement in peragrsph 4 zbove
ig guashed and the Respondents ere directed to reinsizte esch

of the espplicants in service with full back wagss fiom the

date of terminction of  heir service till their reinmstetement

elong with other mececssary percuisites admissible under the
rties, It is needless to say that this croer would not pre=

vent the Neilvey Administraetion frem holding e cdepartmentel

‘ enguiry as prescribed by the rules znd psscing appropriate

s

¢iders on the basis of the evicdence in such enquiries. Pzrties

oy

[ 3 to beer their cun costs of these z2pplications, This judgemsnt

should be placed in O.R.Ng, 210/5u end a copy thereof kept

SECTION OFICER
ADMINISTRATIVE TRTBUNAI)
EW BOMFRAY DENCH,

NEW BOMBAY 400 614




