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R11 these seven matiers can be conveniently decicded
by a common judgment, They can be divided intoc two groups

viz,, Original Application Nos, 331/86, 401/86, 441/86 anc
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72/67 uwculd ba one group (hereinafter,uhereuer necessary,
referred to as Group=1); while the =anaining thriee applica-
tions viz., Original Application Nos, 332/86, 400/86 and

£02/86 unul? be another group (hereinafter, vherever nece-

ssary‘referred to as Group-Z).

2. A1t the acplicabts are employesd in the organization
known as the Employees' Stzte Insurance Corporation (ESIC).
The applicants in Group=1 are working on sd=hoc basis in
Group~A posts uwhich are designated either as Deputy Regional
Director, or Regional Director Gr.IV, or Deputy Administra=-
tive Officer, or Accounts Officer, These posts are inter-
changeable, Applicants in Group=2 of the applicaticns are
working on ac-hoc basis as Assistant Regicnal Director i.e.,
Group-B posts, This group~B consists of the posts of Mana-
ger Gr.I, or Assistant Regional Director or Section Officers
or Deputy Accounts Cfficer, The four posts are interchange-

able,

-

e It is not necessary to give the detzilecd allegations
in all these Group=1 anc Group-2 apnplications, Suffice it to
menticn the pleadings of the respective parties in 0A 331/86

(a Group=1 applicetion) and 0A 332/86 (a2 Group=-2 application).

4. The appiicaht in apolication No, 331/86 Sharadchandra
C. Deshrande, joined the service many years back as LDC and in
due course he wvas oromotec %o varicus posts, Sometime in 1920
he was selected for the Group-B post i.e., Assistant Regional
Directer or its equivalent, On 22,2,1985 he was oromoted, on
acd=hoc basis, to the post of Deputy Direcicr (Group-i post)

and since then he has been sc working, He has made s number

of allegations in the application. We uwould like to narrate

te— et AR o Rt
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only those allegations on the basis of which the argquments
are advanced before us. Section 17 of the Employees' State
Insurance Act (hersinafter referred tc as the 'Act') deals

vith the employment of the staff by the Ccraurctiorn, Sub-

sectior (1) orovicdes that the Corporalion may employ the staff

as may be necessary, Fftut for creating any pest dravino a--

maximum monthly salary of more than Rs., 2250, the sancticn of

the Centrzl Government is necessary. Houwever, it is not relew

vant for this decision. Sub=section(2)of the Act states that

the Corporaticn may make regulations regarding recruitment,
payﬂallouance etc, The applicamt relies upon sub-section(3)
of the Act and it reads as follous:
’

"Every appointment to posts corresnonding to

Group-A and Group-B posts under the Central

Government shall be made in consultation with the

Unicn Public Service Commission; ¥Provided that

this sube=section shall naot apply to an officist-

ing or temporary appointment for an aggregqgte

period not exceeding one year",
5. The applicant contends that he was working in this
promotional post on ac-hoc basis for more than one ysar, and
that it is presumed that the Union Public Service Commission
has been ccnsulted, Conseguently he is entitlecd to havye his
services in the promotional post regularised, Uncer the
recruitment rules, 50 per cent of Group-A posts are to be
filled in by promotion anc 50 per rent by Direct Recruitment.
According to the aprnlicant hgs service in Groun B & A oposts
has always been to tne satisfactiun of the superiores ancd that
he is eligible for being regularised in the Group-A post,The
Reszondent No, 2 on 23.3.86 appointecd 14 psrsons as [Cenuty
Regional Directcrs by uay of cdirect recruitment, The acpli-

cent apprehends that on accourt of thise fireoct anco

‘ntroat
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he is likely to be reverted to the louer post of Assistant

-
>
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gicnel Director, He contends thzi the reversion of the

applicant (who has centinued in the Group-£ post for more than
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one year) would be illegal as contravening the provision

of Section 17, Thas applicant, therefore, filed the present
aoplication with the principal prayer that he ohould be requ~
larised in the Group=-A npost of Deputy Cirector with effect

from 27,8.1985, or from suvch other date that this Tribunal

5

congiders just and proper., There are certzin incidental

C

reliefs claimec, However, they 2re not necessary to be staster
here as they are conseguential to the claim of regu;arisation.
6. The respondents resistecd this anplication by filing
their reply, It was contended that the applicant has no cause
of acticn, The pronotion of applicant as Deputy Director on
22.8,1985 was pleaded to be purely temporary and on ad-hoc
basis, that too on the basis of local seniority of the
applicant at Bombay. It was pleaded that the promoticnal
posts in the cadre of Deputy Director are being filled in

on regular basis after the matter is referred to the DPC

-~

and in consultatiocn with the UPSZ, Similaerly, 50 per cent
Ys !

]

vacancies are requirecd to be filled in by direct recruitment,

The respondents denied that Secticn 17 of the Act or any
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icn grants = right to the applicant for claiming
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egularisation in the post of Deputy Director, though he

=

as been appointed on acd-hoc basis slightly over cone vear
before the application was filecd. It was pleaded that the
promcticon of the arplicant w2s only a2 fortuitous promotion,
The applicant happened to be in Bombay where a large number
of short term vacencies arise because of the workload, and
the applicant and other persons uwere promoted on ad-hoc bacsis
penting regular appointments either by promotion or by direct
recruitment, It was sugpested in the feply that the promotion
to the post has toc be made on the basis of the All Incia

Seniority in the feeder post viz,, Assist

om
)

nt Regicnal Director

(4
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The contention df tine respondents is that the applicant's
promotion was by way of a local arrangement and other Assi-
stant Regional Directors who =are senior to the aoplicant were
not promoted as they were ovitsidz Bambay anc e promotion of
the s-plicant wyas on acd=hoc basis, The rescondentsz have Filed
along with the reply various annexures for the purpose of
contencing ihat the ad-hoe promotion of the applicant uas

made only to meet the local exigencies, although other

perscns senior to him at varicus places were avallable,

The applicant has filed 2 rejoinder re=stating his case as

has been made out in the application.

6. During the pendency of this application, by our orders,
interim relief mainttining status cuo was granted whereunder
the contemplated reversion of the applicantg was stayed,

The respondeats filed Miscellaneous Petition No,96/87 uwith

a reguest that the sazid order be vacated, The applicant has

to the Miscellantous Petition, WWhen the matter

filed renly
vas fixed for hearing the Miscellaneous Petiticn it was
suggested that the main applicztinn itself may be hearcd, This

was convenient to both the parties and accordingly we have

heard the main applicetion,

7. This is the positicn ss as 0A 331/86 is concerned.
The rermaining connected applicékizns viz., CA 401/86; 441/86
and 72/87 have practically similar pleadings, The only diffe-
rence 1s about the dates on which the respective aprlicants
have been promoted on ad-hoc basis as Denuty Directors. Ue
woulc be referring to these various dates at a later stzge in
t

erial to note that even in thess

ct

the judgment. It is me
applications, where stay was granted by us, the responcents
have filec Tfiscellangous Petiticns for vacatinc the stay and

ed that the Mzin Annl

oneg themselves
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[
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the part
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or
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should be heard
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8. In Group=2 referred tc at the outset, the Original

]

=

(

Applicestion Nos, 372/86 is filed by K.B., Reinzkar, He also
joined the service many years back as a Lower Division Clerk,
a~0 the-cafter was rcromoted from time to time to various
posts. In 1373, he uas pramoted to the post of Insuraace
Inspector/Manager-Gr.II1. The next promotional post is that
of Assistant Regional Director/Accounts Officer, Cn 4,1.1983
he was promoted on =2c¢-hoc basis as Assistant Regional
Director. 1In 1385 the Unicn Public Service Commission
advertisec some of these Group-B posis for direct recruit-
ment, Thereafter, on 23.9.1986 responcent no, 2 has

issuec orders of appointment to 14 candidates as Deputy
Regional Directors, The applicant apprehends that on

account of this selection of direct recruits certain Deputy
Regional Directors who were nromoted on acd-hoc basis will

be reverted, Conseguently, after these Denuty Regionzl
Directcrs (promoted en ad-hoc basis) would be reverted to
the louer posts of Assistant Regional Directers, the aopli-
cant in his turn is likely to be reverted tc his post of
Insurance Inspector/Manager Gr.II, He clainms regularisa-
tion in that post of Assistant Regional Cirector with effect
from 4.7.1283 or from such other date as this Tribunal

may consider just and proper,.

9. The grounds on which he has based this claim are
practically similar to these that have been submittec by
Ceshpande in original apnlic2tion noc. 331/86. The respon-
dants have opeosac the applicabion on the grounds similar to
those raised in 3A 331/86. Thue their main contention is
that Secticn 17 of the Act does n-t give any right to the
anplicant for being reqularised as A.R.0', They blez=ded

that the apolicant's acpointment was macde purely on ac-=hoc

anct temporary bazis anc after takino inic zccoun®t not the

-
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All Indiz Seniority but his senicrity in the place where
Fe vas for the time being posted and uhere there uas a

short=term vacancy, Along uwith the renly, thke respon-

». denle have Tiled vericus annexures to show that the anplicant's

promotion to the post of ARD uvas made when certsin other officer
who are senior tc the applicant but who are woking outsice

have not been promoted as the applicant's promotion vas only

a locz) arrangement, Here also an interim order mainfﬁning
status quo was granted and the resrnondents filed a Mizcella-
neous Petition No, 107/87 for vacating that order. The anpli-
cant has filec a reply to the Miscellaneous Petition and as {
mentioned above it was decided that insteac of hearing the
Miscellan®ous Petibion, the mzin application should its@lf

be heard,

NIRRT S ST O

10 Similer are the pleadinas in the connected anplica-

ot
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cns nos, 400/86 anc 402/86, The only difference is the
dates on which the respective anplicants have been promoted
on adehoc basis as ARUs, Ue woulcd be referring to these
varicus dates at a later sbage in the judgment, As stated
above, these applications were alsc agreec to be heard
instead of hezsring initially the Miscellanecus Petitions that

were filed fcr vacating the stay,

11. Before ccnsicering the variocus contentions that have
been raised befcre us during the couwrse of the arguments it
voulc be necessary to mention in 2 chart the placement of
varicus ap-licants in the seniority list, the respective
cantinuous acd~hoc appointmentis, anc the number of seniors

of each of the ap-licante whc have nct as yet been proncied,
This chart is prepared on the bfsis of the seniority list

and¢ other particul

U]

rs that have been furnishec by the resnon-

[T,

¥

-

dents z2long with their reply, It is materizl to note th

1)
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challsngec befocre ue,

© +4p seniority list given by the respondents has not been

CHART OF GROUP=1 APPLICANTS UCULD PE A4S FOLLOUS:

-~

Sr, Applica- Name of the Number of Date from
No. tion No, applicant and perscns senior which offi-
his seniority to applicant ciating on
list sr, no. but not promo- promotion on
ted (vide Exhi~ ad=-hoc basis
bit 111, page 2
of reply)
1 2 3 4 5
1. 0A331/86 S.S. Deshpande 19 22.08,85
Seniority No,86
2. O0A401/86 P.K. Bhatia 33 02+12485
. ~ Seniority No, 111
' 0A401/86 S.5. Hiranandani Co27 - 05.0%.86
i Seniority No, 97 )
4., 0A401/86 K.V. Raikar 2 30.10.84
Seniority No, 37
5. 0A401/86 V.M, Limaye - 01.12.85
Seniority No, 25
6. DA441/85 C.S. Desai 40 02.12.85
Seniority No, 125
7. BA 72/87 P.V. Achar 41 01.02.86

CHART (based on the chart in reply to 03 332/86)

OF THE GROUP-2 APPLICANTS IS AS FOLLOWS:

Sr, Applica- Name cf the Number of persons Date fronp
No, tion No, applicant and senior to the which offi-
his seniority applicant but not <cisting on
list Sr, No, promoted(vice Ex- promotion
hibit V, page 2 on ad<=hoc
of the reply) basis
1 2 3 4 5
1 DAR332/86 K.B. Ratnakar 25 04.C61,83
Seniority no.104
2 0A400/86  M.D. Tabib 26 02.09.85

Seniority no.686
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1 2 3 4 5

3. O0AR40C/86 S.S5. Nair 26 . 01.09.83

- Seniority No.490 _

4, 0OA400/86 NM.S. Kanetkar 26 22,07,.85
Seniority No,683 '

5. CA400/86 P.U's Khandkar 26 17,03.83
Seniority No.536

5, 0AR4nN/B6  F.A. Pirjzde 26 31.08,.83
Senicrity No,433

7., 0A400/86 P.H. Dabke 26 16,02,85
Seniority No, 594

8, 0A402/86 D.S. Dixit 20 03,05.82
Seniority No, 89

g, GCA4G2/86 Bl.P. Girkar 18 15.03.82
Senicrity No, 80

10 O0R402/86 Smt, U. Puri 18 08.1C.62
Seniority No, 82

11 0AR402/86 B.G. Vadake 20 01.04,82
Seniority No, 88

12 D0AR402/86 S.G. Sane 24 03.07,82
Seniority nc, 102

13 CA402/86 J.G. Sapre 15 } 12.02,82
Seniority no. 7%

14 O0A4D2/86 FP.Y. Krishnan 13 02.,02,82
Senicrity no, 68

15 0A402/86 N.U. Goklani 13 17.11.27
Seniority no. 66

16 0DA402/86 N.M. Mangaonkar 3 13,10.81
Senicrity no. 13

12 Mr. Waishampayan relied urcon provisions of Section

17(3) of the Act, and particularly the proviso thereto for
the purpose of contending that all the applicants have put
in mcre than one year of service ancC conseguently they shall
be treated as regular promotees., Ue have alreacy renroduced
sub=section 2 in para 4 above, That sub-secticn sitates

that the e9pointment shall be made in consultaticn with the

UPSC, Further according to the provisc such consultation
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with the UPSC will ncot be nercessary if appointments are
officiating and temporary in a grade for an aggregate pericd
not exceeding one year., It is alleged in the a~plications
that presumption may be draun about the consultaticn with
the UPSC as all the applicants have been allouwed to continue
for mcre than one year., It is, however, material to note
that the appointment'order of each of the applicants specifi-
cally states that the appointment is ad=hoc. It is not
necescsary to give the Bxg® exact wcrding. Houwever, suffice
it to gay that the promotiocn orcders menticn that the promo-
tgons are on purcly temporery and ad-hoc basis and that the
promotees are liable to be reverted to their respective
louer posts =2t any time, wki without notice, It alsc states
that the officiating ad hoc promoticns will not confer on
the promotees any right to continue in the posts or for
requliar promotions in future and that the services rendered
on such ad-hoc basis will neither be counted for seniority

lity for MMI}E

13 It was urgecd that the above menticned nature of the

1o

nor for eligih

anncintment will have nofﬁefﬁ@ct ancd that it should be pre-

]
ot

sumed that each of the applicant is regularly ap ed,

0

n

C

[

poin
The respondents have denied in their reply that the UP

has been consulied, What is urced is +hat the apoointment

of each of the anplicants is amde as a stop-gan arrangement,

on lcocel seniotity bezsis, and that this was done on account

of acdministrative exigencles, Shri Waishampayan relied upon

the decision of
é LA N N9
W V/s. Union of India reported in 1983, Labour and
: 3

Industrial cases, 310, In order to understand thet decision

the Delhi High Court in the case of G.P.

correctiy\it woulc be necessary to mention a few facts in

that case, The Emnloyees State Insurance Cornoraticn annointed

eI S e an LN el s A
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Junior Medicel Cfficers some years prior to 1879, At the
time when the eppointments were m2cde, the recruitment
requlations of 1979 vere not??xistence. Some of the app-
licants were appointed in 1972.1 All were qualified and

hac requisite training for the appointment, The selection
was done in a manner similar tc that which is adopted for
making regular appointments. Houwever, the appointment orders
menticned that these would be acd-hoc apnpointments for z
perisd of one year, The orders alsc stated that it was con-
templated that $he selection would be regularised by the
UPSC., The appointees were put cn 2 regular scale, In

due course they got their annual increments. Some of them
even crcesed the Lfficienzy Bar, The UPZC was consulted ‘

from time to time, and the said Commission agreed to continue

the appointments., This went on till 1379, In that year,
the neu recruitment rules and regulations uere framed, The
UPSC invitec applications for fresh apoointments The

a

e

plizants alsc applied, Houever, they uere not selectec.
They apprehendec that they would be throun out of service
and hence they filed Writ Petitions before the Delhi High
Court, The High Court held that those applicants who had
put in more than one year service shall be treatecd as
regular aprointees under section 17 of the Act. While giv-

ino this de-ision the High Court discussed the facts and

l=23a) aspects, in detail\in paragraphs 27, 20 and 34, Ffor

example in paragraph 27 it is observed as follous:

"As it is the case of respondents themselve
that the Union Public Service Commissicn was
consulted, it was the fault of the Union
Public Service Commission to have omitted to
see the effect of the consultction, ... !
Inasmuch as the Union Pyblic Service Commission
agreed to the appointments continuing over the
maximum periocc of one year prescribed by the
Section, it was tantamouni to making the
appointments permanent ,,., "
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In paragraph 30 the High Court has observed as follous:

"The eppointments of the petitioners are,
therefore, not thus mere stcp-gap arrange-
ments, but due selection made after considering
a number of candidates, "

The followino 2re the observstions in paragsach 34 of the

judgment :
11y fixed by the

aupouiniment letter expired, the provisc ceased to
have any operation., So, it became necessary to
consult the Union Public Service Commission., Cn
this consultation being macde, the appointment
would become one made after consulting the Union
Public Service Commission within the meaning of
sub=sectiocg (3), Clearly, it would not be one
for a temporary or officiating purcose.e..,”

14, During the course of the arguments it was stated

before us that a special leave petition challenging the

saicd decision was filed in the Supreme Court and it was
rejected., Mr. Waishampayan, therefore, urgecd that the

in the above menticnec decision off

ﬂ.

principle enuncie
the Delhi High Court should be follcoued in the present
litigation., As against this Mr. M.I. Sethna for the
respondents contenced that the facts in the present set of
applications are quite different. He submittec that they
are eloguent to shouw that the appointiments in guesticn though
continued for one year woulc be ad=hoc and temporary appoint-
ments, He crew our attention to the fact that UPSC was not
at 211 consulted and that1therefore\this would be a distin=-
' guishing facter, Secondly, the selection c¢f the applicanis
before the delhi High Court was made in the manner in uhikch
the regulzr appointments are made, The High Court found
that they were not stop gap arrangements but the promotions
were orgered after cdue selection, after consicdering a number

2f carmdidztes, Mr. Sethra zrcuz” that the promotions of

)

the present applicants were not made according tc the usual

LT
}..J
0
A
3
!

mode cf tﬁ; promotions after considering all eligi
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didates., UWe have already mentioned that'tha case of the
respondents is that the applicants have been promoted as
lozal arrahgements and nct after taking into account the
claims of other seniors, PFarticulars in column 4 of the
charts mentioned above in paragraph=11 amply proveg this
position, Thet cclumn states as to hou & 5articulzz apo-
licant has been promoted even when there were a number of
other senior employees who ought to have been considerec,
for example when Deshpnande (the applicant in OA 331/86)
was promoted, there were 33 other senior officers of the
same rank who vere eligible for being considered, fir.

M.1. Sethna states that thcee were not concsidered as the
vacancy was at Bombay. These 33 persons were stationed
at other places, 1t was urged by Mr. Sethna that the
promotional post is requirec to be filled in on recomnen-
dations cof the DPC and in consultaticn with the UPSZ, He
argued that as it was a local‘arranéement, the DPC did not
consicer the claim of the epplicants along with those of
other employees who were senicr to ezach of those applicants.,
In this background, he submitited that it will be erronecus
on the part cof these applicants toc argue that mere conti-

nuing in promotiocnal posts on ad hoc basis for a pericod cof

one year should make them eligible for regulzar ee promoticzns,.’

He highlightec his submission by drauing our attention to the
applicants in OA 441/86 and CA 71/87. There uere 40 or 41
employees whe vere senior to these applicants., They uere
posted outside Bombay, anc hence they were not considered

as it was cnly a loczl arrangement. The matter can be seen

by taking intec & accouni the chart of Group-2 applicants,

For example, the applicant Tabib in OA No, 435/86 stands

in the seniority list at Sr, No, 685, Houwever, 26 persons

uho are senior to this apnlicant are still not promoted.
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Similar is the case of appliéaﬁt Kéﬁitkér and appiiéant
Khandkar in that application, Their plafement in the
seniority list of the feeder posts is at serial nos, 683

anc 596, respectively, and they have been promoted as a2 local
arrangement after ignoring the claims cf 26 persons who uzre

posted at a place where the vacancy did not arise,

15. Thereis is much substance in the contention of

Mr. Sethna that the decision of the Delhi ¥g High Court
would not apply in the facts of the pressnt case, We have
alreacy observed th=t the UP5C wyas not consulted and the
promoticns in guestion have #ot been mace on the basis of
any recommencations of the DFZ, Secondly, while effecting
the ad=hoc promcticns the other employess who are senior

to the applicants have not been considered. These facts
woulcd, therefore, show that it will not be possible to con-
sicder the promoticns of the appkicants as those falling uncder
section 17(3) of the Act. In our opinicn the decisicn of
the Hich Court & uvill not in any way help the applicants!
claim for regular appointments with effect from the dstes
of their ac~hoc appointments. If such 2 prayer is aranted,
there woulc be an anomalous situation that the applicants
though junior to some other employees in the feeder cacre
would get regqularised in the promotiocnal post even though
those seniers have rniot been considered. UWe cdo not think
that such result was contemplated bv the cdecisicr of the-

Delhi High Court.

1€. It was then submitted that it was the fault of the
respondents not to have consulted the UPSCT and that the
Breach thereBf shoulc not have nrefudiniel eéFect or the
claims of the applicant, Reliance is placed con the decision

of the Jucdicizl Commiessicner Goa in the cace cf J.M.3.°%,.
)



'LPC. The guesticn then arose as to the seniority of

Alexaadre Counsalves Pereira Vs, Th: Adnirnistrator of
Goa & another reported in 128272) A1l Indiz Service L2y
Journal, 134, It has been helcd in that case that Kone
non.comnliance with provisions of article 720(3) of the
Constituticn would not vitiste appointments if they are
otherwise Trqulzr, Ye have slready discusezd above that
the promotiocns of the applicants were not at all regular
inasmuch as the claims of the emnloyers senicr to them
have not been considered, there was no DPC, Consequently
this decisiocn will not be cf any use to the anpliczants,
17. Mr. LUaishampayan then submitted that apert fronm
orovisicns cf section 17(3) of the Act the a=nlicanis
voulcd be entitilec to have regularizaticn in the promo-
tional posts on atcount of their service in that post.
He relied unon the decisicn cof the Supreme Court in the
case of Narencder Chadha V. Union of India repcrted in

AIR 1986 5.7, 638, It wze 2 case zhbout em-loyess of

(@
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-
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fer Icmo

]

cns

Indian Eccnomic Service., There uzs a guot
f.\

and direct recruitment, Paragraph 10 of the judgment shous

i
L

tment vacancies

[N

that fram 1964 onuverds many direct Tec
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te

fetl vacant, Till 1958, 113 vecancies vere not filled in,

ct

Even after 1968, all the vacancies for the direct recruitmen

/

were not filledih, The result uwae t! onusrds
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ost some cf the

promctions have been effected for the

3
[$)]

an

proemotees vers holding the gosts fFor neerly 15 or 29 yesres,

~

ot

These cromoticns were made on the recommendations of th

[¢4]

ct

h

8]

se
promotees vis=a~vis the cdirect recruits, It was contended
on behalf of the direct recruits that they shoulcd get 2 seni-

ority of the year in which the vzcancy for direct recruitment

]

arcse, thouch the dir

2 -—_ L 4 1 - -
g% rtecruitment togol nle-me =2obygs
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many years later. The Supreme Court rejected this conten-
tion in paragraph 13. It w is observed that there was a
viclent departure from the rules of recruitment, The‘
direct recruitment was not mace =nd the nromolees uere

alloued to hold the posts continuously over a lona period

In peracrzoh 14 the Surieme Court, hes held as

12

of time,

1

follous:

"It would be unjust to holcd at this distance
of time that on the facts and in the circumstances of
this case the petiticner are not hnlcding the posts
in Gracde IV, The above contention is, therefore,
without substance, But we, bowever, make it clear
that it is not our view that whenever a persocn is
appointed in a2 post without following the rules
prescribed for appointment to that oost, he should
be treated as a person regularly appointed to that
post. Such a person may be revertec from that post, -~
But inxkmk a case of the kind before us where persons
have been allowsed to function in high posts for

- w15 to 20 years with due deliberaticn it woulc be
tertainly unjust to hold that they he2ve no sort of
claim to such posts ¢eeo’”

The Supreme Court a2lsc held that the prcmotions can be

treated as made in relazkation of the rules. The matter

is consicered in pzra 15 in the following vords:
"Therefore, it can be safely statec that the
enoepmous ceparture from the guota rule yesr to
year permits an inference that the departure uas
in exercise of the pouer of relaxing the quots
rule conferred -n the controllino authority,®

In paragranh 18 and 12 Supnreme Court took into accourt

the enormity of the prejudice that is likely to be caused

- ;&
i

to the promotees when they were wcrking for 2 long pericd o
nearly 15-20 years in the promotional posts, It cannot be
held thet such officers ere officiesting merely on a temporary,
local or stop=gap arrangement. In parzgraph 23 the Supreme
Court has held that after taking into account the peculiar
fects cf that cece, the continucus service of the promotees

should be counted for assigning to them seniority in the

cacre,
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17, Tt is true that in Narender Chacha's case the
Supreme Court has stzted that the ad-hoc services should
be considered for seniority. Houever, it is material to
note the startling facte in that particular case. The
promotees were wcrking in the opromotional posts for

15 tc 20 years. They were promoted on the recommendaticns

o

of the CUPC. The decisizn in Narender Chadha's case was ccne-
siderecd by the Supreme Court in another recent decision in
the case of Ashok Gulati znd others V. B.S. Jain and Others
19856(2) 'STALE!' Page 1062 = AIR 1986 ST 424, 1In this later
case there were acd hoc annpointments as tempcrary engineers,
Then recular mp recruitment was made. The acd hoc a2ppointees

alsc porticipated in the selecticn process, They uwere

v selected, Houever, they were placed far below in the senio-

rity list. While making promotions toc the posts of Executive
Engineers, the Government dic noct take into account the
said ac hoc service anc promcted certzin cther perscons who

+

were otheruise senior, The aprclicanis who hacd rendered the

ad hoc service challengecd this action, The High Court
accented thelir contention a2nd held thst their ad hoc servirce
shoulc be counted while fixing the senicrity. Then the
matter went tc the Supreme Court., The Supreme Court took
into account the facts that (i) the initizl acd hoc ansnointe
ments were de hors the rules, to meet the exigencies of the
A service, (ii) the crcdere themselves shoued thzt the appoint-

ments were liable to be terminated without any notice and
(iii) they will nct be entitled to any senicrity on the
basis of such service, This is what the Surreme Ccurt heas
held in paragraph 13 :

"We are not aware of any princinle or rule which

lays down that the length of continuous efficiztien

cervice is the only relevant critericn in cetermin-
ing seniority in particulsr cacdre or grace, irrec-

ag iy e i
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pective of any specific rule of seniority
to the contrary eees”

After considering the earlier cases the Supreme Court
has further observecd in that pa:agraph as follows ¢

"eeo these authorities ncuhere lay doun that
the same princinle i.e., the len~tn of cen-
tinuous of "iciation must be the socle guiding
factor anc *he only criterion in cetermining
the senicrity of such ad hoc employees vis=-
a=vis direct recruits .....”

In paraaraph 23 the Supreme Court has discussed the matter
in the following worcds :

"It would be repugnant to all accepted concepts
of service jurisprucence if the claim of perscnas
like respondents nos, 1 and 2 who were employecd as
Temporary Engineers con ad hoc basis de hors the
Tules for six months at a2 time were ex*encec the
benef it of their continucus officiaticn as such
ac hoc employees in reckoning their seniority
vis-z=-vis direct recruits in consfderino their
eligibility under r,6(b) of the Class I Rules
for promotion to a higher grade or post of
Executive Engineer ...."

In para 24 r the Supreme Court has considered the earlier

decision in Narender Chadha's case and has held a2s follous:

"No doubt there are certain cbserv=ticns in

the two cases of G.r. Daval and Harender Chacha

which seem tc run counter toc the vieu ue have taken,
but these decisicns turned on their own peculiar
facts and are, therefcre, clearly distinguishable and
thex do not lay douwn anv rule of universal annlicet-
ign".

It is true that the tuo decisions of Narender Chacha and
Ashok Gulati deal with the senioritv of oromotees vis=-a=-vis
the direct recruits, Houever, the principle laid cdoun therein

would alsc be relevant for the purpose of de-iding am as

-

¥

to whzther a promotee can get regularisaticn from the date
of the ad-hoc promotion, As statecd above, the Supreme
Court in Ashok Gul=2ti's case has stated that the decision
in Narender Chacha's case turned on the peculiar facts
_ ' o Cbroe
of its own anc that an ac hoe aopointm9ﬂ3¥gﬂan%~caﬂfer bene=-

fit of counting this ad-hoc service for anv relevant purpose

such as regularisatiocn etc,
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18. Shri Waishampayan rteliec uccn the cecision of the
Orissa High Court in the case 5° Somnath Reth V., Unizn of

Incdia, (Reported in 1975 LN 4% ___  ——— )

In that case cne Thezkrcvarthy was promoted ® to a hinher

varthy uwas declared junior to the petiticner., The

-

petitioner, therefcre, claimec thzt he shoul

I

et the

0

tuo promotional posts with effect from 1965 ancd 1968 i.e.y

vhen bis junior wes orcmoted. A plea uvas raised befor

4]

the High Court that the promotion of Chakravarthy uszs ace

ct

hoc anc it was a

[41]

op gap arrangenent, The High Court

[im}

rejectec¢ this contenticn in the follcuwin

wordc

[64)

[Fm

"Byt continuous service in hioher post for
a period at about five vears cannot be regarcded =as

a stcp gap arrangement. Neither the orcer of appoint-

ment of Shri Chakraverthy nor any other reccrd has
been procuced tc show that the appointment was made
on stop=gap arrangement., Admittecdly, 5Sri Chakravarthy
was junisr to the petitioner, He was promotec to
higher poste without coneicderdtfon of the claim of
the petitioner...,.”

In vieu of the abov%positicn the Crissa High Court helcd
i

Cy
Tn

]
L

¢ the petiticon s entitled tc have oromoticn from

i\

T

i

the time Chakravarthy was promoted. This cecisizcn is of

no u

“

e for ceciding the controversy before us, The prono=-

tions of Chakravarthy cic noct spezk that thsy were ac hce

)

eppointments or sEx stop cap arrangenenis, In fact Chakre-

m
51}

1

)

varthy uwas promoted cn the hycodneslic that he was zenicr *o

o

the petitioner., The seniority wveas altered on a-cocunt of the

cecision of the High Court anc, therefore, the petitioner uas

entitlec to get the promotion as claimec, In the precent

1

case such 3 contingency does nct zrise zancd hence Mr. Uaish-

()

ampayan cannot make any use of this decision, Another

’ .

cecision o

-1y

the Jebalpur Bench of the Centr-l Administr-tive



Tribunal reported in 1987(2) ATC 908 was reliec upon,
The administration had nut a particular cut off line of
tuo years for absorption. The court rejected it. This

again is nct relevant for cdeciding the dispute before us,

19. Ac against the abive mentioned tuo Cecisions Mr,
Sethna relied upon Punjab and Haryana High Court, in the

-~
T

Toofar I Ciher

ot

in Ve Stzte ¢s

ct
w
'J

4]

“ryan=

O
T

case of £3i
ancd Others renscries in 193837(1) All India Services Lau
Journal, 227, 51 appointments were m2cde on regular basis,
after the selection process was completed. Thereafter,
the petitioners were anpointed on ad-haoc basis. They
claimed that they should be trested as regular, It uas
held that they uere nerely on acd hoc basis and have no
right to reqular service, It is thus clear that the
nature of the appointment ancd its effect on promotion

or otherwise will depend on the facts of each case,

20, It was then argqued that tﬁé preovisicn regarding

consultatticn vith the UBC cught to hove heen followed,

It is true that the Supreme Court in the case of B.N. Nagz-

rajan V, State of Myscre reported in 1966 S.C., 1342 has

held that when the rules have been framed they cught to be

followeds. The Judicial Commissioner, Goa Daman and Dgu in

the 2baove mentionecd case of J.M.J3.S5. Alexencre held that

mere non-compliance with the provisions of artigle 320(3) &p
dces not necessarily make regular apoointment or promotion ’
inoperative, The arguments of Mr. Waishampayan is that non-
consultation wvith UPSCT wsuld not be fatz2l to the clzinm of the

applicant feor regularisetion, Houwever, uwhat is important
is as to whether the appiicants are arpointed on regular

basis or only as stop gap arrangement, Again this decision

will not be of any helo tc the aoplicant,
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Relisnrs is 2lsn sought to be nlaced on the cecision of
the Calcutta Bench of the Central Administretive Tribunal
in the case cof Upendranath 0za V. Unicn of India wherein

ion of 2 temporary anc ac hoc

&)

it was held that rever

b}

promotee aftcr & satisfactory service for a numbe:r of

years is bacd. The distinguishing feature is that thouagh

3

termec hec one the promctee was

o}
(¢}
o)

n 2

cr
‘.J.
Q
1

Y]
n

nou

the promo

founc suitable to cross the Efficiency Bar.

21, Rnother conteation of Mr. Waishampayan is that there

(6]
@)
G
-
Y]
+4
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(6]
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ule

H

was gross violation of the recruitment

c

ot
I

rect recruitment is ccncerned anc in e back-rounc there-

[N

treatec as requler,

o
u]

of the promeotion of the apclicants may

As fQr as the dirgct recruitment of [7ls is coacerned the

-y

respondents have filed as Annexure-~ll to the reply the
cdetails about such recruitment. Uptc 1983, *here have

been cirect recruitments; in 1384 =znd 19385 there uere 23

4.
[

3
L]

n

(=1

ant 38 posts respectively zavailable for cdirect recruite .

-

This number covers even the balance of the e: ier yesa

)
+
»

L ]

,,-,J
[

T

1)

There was no cdirect recruitment in those yezre. But the re-
cruitment was mace in 1986, It wes arqued th=t absence of

direct recruitment for tuo years may be termec as a gross

[§]

violation of the quota rule. 1In our opinion, it will be

-
-

6]

S

ju)]
[\

very Cif~icult to consider this period of twoc ve

J

sufficiently long to presume that the desartment intended

L]

e mcre facts

[ e

S C

o]

e cuota tule. Trere
there was a prcposal for amencding the recruitment rules,
The rules vere amencec in Februazry, 1985, In April 1385,
posts were acdvertised for direct recruitment and after
completing the preocess the aprointments were actually macde
in 1986, All these details would indicate that there is

tm
tr

no groce viclation of the rules for cdirect recru nt.

m

0

14




22y The nosition is practically similar so far as the
direct recruitment of the ARDs are concerned. The respon-
dents have givenla stztement at Exhibit 3 tc their reply
in 0A No, 332/85 shouinp hou the cdirect recruitment uas

processecd, In 1981-1982 there vere no direct recruitments,

)

But in 1383, 91 recruits uere takino up directly, After
such recruitment, the vacancies from 1981 to 1383 for

tment were covered, In 1334, there were tuwo

p-re

direct recru

direct recruits taken while in 1985 there was nc direct
)

recruitment. The reason given by Mr. Sethna is that the

recruitment rules for ARDs were a2lsoc contemplated to be

amendec, The amncdedment came into fcrce in Febraary,1985

pe

and then the recru

have been appointed.,

23 It is true that Mr. WUaishampayan made =2 submiésioﬁ

that the Government has, in 1977, issued instructions that
the method of acd hoc aprointments should not be used uwhen

amencment to the recruitment rules are in cocntemplation,

Houever, these directions do not mean that the ad hoc

oT

apnointments so made vould automaticzlly become regularised,

]

Thus there is no breach of the quota rule as contended by
Mr., WUaishampayan. Pricr to the amendment of 1985, the
employees of the organizetion coulcd seek direct recruitment
ant there was no maximum 2ge limit for them, In 1985 the
rules prescribec age 1imit of 45 years for the post of

ORDs and 40 years fcor the post of ARDs, This age limit is
for the Government emplcyees, It was contendec that this
amencment has taken away the right of the applicants and
other persons in seeking direct recruitment. Houewver, that

aspect is not relevant inasmuch as applicants have not in

4
-

[

t

e Rnzr

1)

r apclic zn ma2Ce any allegaticn of that natur

e
(W
®

the

from that, the administration is entitled to amend the direc

tment orocess began and 23 direct recruits
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recruitment rules unilaterally, and such amendments if
valid cannot be attacked only on the ground that they may

be prejudicial to some of the aspirents,

24, Another grievance about direct recruitment is

that the appointmente were macde in excess of the adver-
tised pocstes Shri Waishampnayan reslied upon the cecision
of the Bombay High Court in the case of M.".C. Fernandes
V. Marmugao Port Trust repcrted in 1985(2) All India

Service Law Jcurnal, 432, It is true that in that case
only one pcet was advertised anc the selecticn wes made
for tuc posts., 1t was helc that the appointment to the
seconc post is bad, UWe are not inclined to accept this

as goot lau,

25. Uncer these circumstances uwe are not inclined to

.accept the contention of Mr Ualshampayan " that the
e R T Nl R 0 e : G e o i s, .

A ST -+ D % Pt 1 A i i o, R e co E R

ad hoc officiaticn of thesé apnlicants éﬁbuld be treated

for reqularising them in service., This wex is more

sc uvhen the promcticns have not been made after consicder-
ing the cases cf all eligible cancCicdates. Similarlyithey
had not been consicered by the O[PZ, but it was a locel
arranoement worked out by the cepartment to meet the
exigencies of the services,

26, For 21l these ressons, the applicants cannot

have any valic clzim to the posts which they have been
holcding on ad-~hcoec basis, The applications are liable

to be dismissec. ue, therefcre, pass the follouing

order.

1)  The Oriocinal Applicaticn Nos. 331/86;
401/86; 441/e6; 72/87 (Group-1); 322/86

400/86 and 402/86 (Group=-2) are dismissed,
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Interim orders passed in each of these

cases are vacated with immediate effect,

Parties to bear their ocun costs,
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