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BEFORE THE CENTRAL ADNINISTRATIUE TRIBUNAL
NEW BOMBAY BENCH '

Trﬂ511[86

Atul Duarkanath Deshpande,
Shri Navjeevan Co—op.HSg.Society,
BlOCK NO.G' 1st Floor,

Opps Central Railway Power House,

Kopri,
Thane(East)=~400 063 _ ee Applicant

(Original Petitioner)
VS. . »

1. Union of India, through
The Secretary,
Ministry of Finance,
Department of Revenue,
New Delhi - 110 001,

2, Collector 3
Central Excise,
Bombay-1, :
Central Excise Buzldlng,
Churghgate,
Bombay=400 020,

3. Collector of Central Excise
and Customs,
Government of Indla,
PeM.C,Building,
Hira Baug, Tilak Road,
Pune=20, ‘ " ee Respondents,

'Corams Hon'ble Member(A) J.G. RAJADHYAKSHA
Hon'ble Member(J) M,B, MUJUMOAR
Appearancess

1, Hfr, Rammurthy,
Advocate for the applicant,

2. Mr, J,D, Desai (for

MroM:oI,Sethna) for
the respondents,

ORAL JUDGMENT § Date g 19~11-1987
(Per M,B, Mujumdar) |

Urit Petition No,715/85 filed by the applicant in the

High Court of Judicature at Bombay is transferred to this Tribunal
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under Section 29 of the Administrative Tribunals Act, 1985,

2, © On 5-4-1956 the epplicant joined as Supervisor in the

Jalgaon range of the then Bombay Central Excise Collectorate,

 The post was redesignated as Sub=Inspector with effect from

1=7=-1953, In 1961 the applicant was confirmed as Sub-Inspector
and on 2=12-1966 he was promoted as Inspector (Ordinary Grade)
and posted at Bhivandi on officiating basis. In 1959, the

Bombay Collectorate of Central Excise was divided into two

separate Collectorates, viZ., Bombay and Pune, At that time the

applicant was working at Pune, It is stated by applicant that no

H

option was given to the employees working in these Collectorates to

get transférred from one Collectorate to the other, As the

applicant's fathe# was residing and ailing at Bombay he was

requesting from 1966 for transferring him to Bombay. The request

was finally acceded to in January,1972, But beforé tranafarring‘ﬁkx

Applicant to Bombay a declaration dtd, 12th January,1972 was taken

from him stating that ,{i) he uas pIEpdred to forgo hlS entire

seniority in the grade of Inspector (0.5.), (ii) he would not

claim any travelling allowance and joining time on his transfer,

(iii) his senior1ty in Bombay Central Excise Collectorate would

WS

be fixed below the last Temperory Inspector (0.G.) in case he i8
£

temperory and since he was confirmed his lien should be kept in

Poona Central Excise Collectorate till such time ag he uas

confirmed in the Bombay Central Excise, Collsctorate,

3e After the declaration was made, Establishment Order

No.~3/1972 dtd, 14-1-1972 uas passed by the Collector of Central

Excise, Puns, The order reads as follous &

4

"In pursuance of the orders contained in Central Board

of Excise & Custome, New Delhi's letter F,No.6/71/70-Ad,II1I B,

4
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dated the 28th Dec, 1971, Shri Atul Dwarkanath Deshpande Inspector .
(D.G;) Kalyan Division of Poona Central Excise Collectorate is -
hereby transferred to Bombay Central Excise Collectorate with

immediate sffect, on the following conditions which are agreed to

by Shri Deshpande @s per his declaration dated the 12th Jan,1972,

- (i) He is prepared to forgo his entire seniority
in the grade of Inspector 0.G.
jg (ii) ﬁhat he will not claim any travelling allowancé
' énd joining time on his transfer;
“?S“ (iii) that his seniority in Bombay Central Excise
| bollactorate will be fixed below the last
Tempérory Inspector (U.G.) & since he is
confirmed in the grade of Inspector (0.G.) his
lien in that grads will be.kapt in Poona Cdntral
A :Excise Collsctorats till such time he is
"¢onfirmed in Bombay Central Excise Collectorates
4, By an order dtd,31-8-1970 passed by the Collector of
Central Excise Pune the applicant was confirmed with efféct from
] 109649 o
— ‘ Houwever, in Bombay Collectorate he was confirmed with
gi?_ effect from 1—8~1975 by an order passed on 10th Nay,1978.. After
his confirmation ih Bombay Collectorate his lien in Puaé
Collectorate came to an end,
'L‘. S5e ¥e have heard Mr.Rammurthy for the applicant and
Q" Nr.J;D;DEsai for the respondents, UWe have alsb considered the
contentions taken by the respondents in their written statement,
However, sfter considering the arguments advanced before Qs we find
that the scope of this application has become very limited,
6. The main grievance of the applicant is that the authorities
\\////4 should not have in%istad upon him to give the declaration dtd,
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12=1-1972 and his seniority should have been fixed by ignoring
the declaration,on the basis of his length of service including
the service in Pune Collectorate, irrespective of the date of

joining in the Bombay Collectorate,

Te The applicant has produced at Ex.'C'fthe relefant pules
regarding transfer of non-gazetted staff from one charge to another
within the same Department under the Board of Central Excise
Instruction No.(V) therein is material in this case and it is as
follows $

"(V} oOrdinarily, only non-permanent (temporary
and quasi-permanent) persons should be
permitted to be transferred from one charge
to another, In exceptional cases, permanent
persons may be transferred, but they are
liable to be placed at the bottom of the
seniority list of permanent perscns in fhat
gredm¢ It is possible that in the new charge
there are several persons who are senior to
the transferee, on the basis of length of
service, but have not been confirmed, [;n the
other hand, it is alsoc possible that the
juniormost confifmed person in the new charge
is far junior to the transferce, It will
therefore, be necessary to fix the seniority
of the permanent transferee, on an ad hoC
| basis, considering the length of his se;vice,
date of confirmation, etc, vis-e=vis the
length of service etc,, of the persons already i
working in fhc grade concerned, in the new

charge, This should be done under the orders

of the Board, before the transfer is effected” ;
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From the above, the general rule appears to be that non—permanent
persons should not be transferred from one charge to another,
Though in exceptional circumstancss permanent employees mam be

transferred they should be placed at the bottom of the seniority

" 1ist of permanent persons in that grade, It is the case of the

applicant that the respondents should have telied upon this
pioviéion and placed him at the bottom of the seniority list of
the permanent persons in the grade of InSpectors(D.Q.}. In our
opinion the applicant cannot be given the benefit of this
provision because he was transferred on his request and it may be
possible that some temporary InSpectors(q.GQ) might have joined
their services earlied than him, In case the apglicant was put

at the bottom of the seniority list of permanent persons then
these persons'mara bound to sliffer, In order to avoid injustice
to such persons, further provision is made in instruction No.(V),
which we have quotéd abovs, Ue do not find from the record that
the applicant's seniority was fixed on the basis of the latter part
in the instruﬁtion§ which in our opinion was absolutely necessary, ?
It appears that thé &ppiiCEDt'S seniority was not fixed on that
basis because of his declaration dtd, 12-1-1972, In our opinicn
that declaration wés contrary to the rules and therefore
unwarranted, As already pointed out the applicant or persons like
him do not appear to have been given an option for change of
Collectorates, We are, therefore, inclined to direct the f
respondents to fix his seniority in view of the latter part of

instruction No.{V)} in Ex,*'C' attached to the application with all

the consequential bensfits,
Ue therefore, pass the following orders ¢

i) The respondents are directed to refix the seniority

of the applicant in accordance with the latter paest
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of Clause V of the Board's letter No.6/97/57-Admn-

. (95
11I-A dt,12th February 4€6§r§capy of which is

attached as Ex,'C' to thé application),

ii) | While refixing the seniority the direction given in

i iii)
iv)

¥
v)

the letter from the Under Secretary to the Government
of India, F,No,6/71/70-Ad 38 dt,28,12,1971 (which is
attached as Ex,'A' to the appliﬁation) that the
epplicant's seniority in the new charge will be fixed
below‘the last temporary Inspector (D.G;) of Bombay
Collectnfata should be ignoreézﬁ Similarly, while
refixing the senioritqulause 111 of the undertaking
dte12.1.1972 (uwhich is attached as Ex,'8' to the
application) given by the applicant should zlso be

ignored,

While refixing the seniority the service rendered by
the applicamt in Pune Collectorate before his transfer
to Bombay Collectorate should be teken inteo

consideration,

After refixing the seniority, he should be pbaced at
proper seriai number in the seniority lists of the

Inspectors (0.G,) prepared after 1972,

After the seniority of the applicant is fixed, as
directed above he will be entitled to all the
consequential benefits, He shall be considered for
promotion as Inspector (SeG.) and for further promotion=
as Superintendent on the basis of the revised seniority
If necessary, special ] § should be constituted

for the purpose of considering his case of promotions

on due dates,
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As far as possible,reSpEndents are directed to
comply with the above directions within 4 months

from the receipt of a copy of this order,

Parfies to bear their own costs,

.G, RAJADHYAKSHA}
“  MEMBER(A)

- : (M.EA%E{X/;;;;;’
| : (__,,MEﬂﬁfg?g)
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