\»;Q_

L 2

CORAM :

The Hon’ble Mr. M.B.Mujumdar, Member (}3)

The Hon’ble Mr. M.Y.Priolkar, Member (A)

3.

1.
4.

7 N
|
CAT/INZ

IN THE CENTRAL ADMINISTRATIVE - TRIBUNAL

NXXEAX  BXEEXEKX
NEW BOMBAY BENCH

BN, 198
T NTS. 45/86 ‘

DATE OF DECISION _19.7.1989

Shri A. Radhakrishnan Petitioner

Shri MJ.A .Mahalle Advocate for the Petitionerts)
Versus

Union of India and others _ Respondent s

Shrl R.C, Kotlankar for Sh.M.I. Advocate for the RCSPOHGCD!
Sethna,

To be referred to the Reporter or not? >/ { -
Whether their Lordships wish to see the fair copy of the Judgem !
/

Whether it needs to be circulated to other Benches of the Trxbw? N O

MGIPRRND—~12 CAT/86—3-12-86—15,000



Ay
BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW BOMBAY HENCH, NEWJ BOMBAY 400 614
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Tr.A.No, 45/86

Shri A. Radhakrishnan
302-A Wing, Amarnath Apartments,

Oundavli Gaothan Lane-3,
Mathuradas Vassanji Road,

Andheri (E), Bombay. ees Applicant
i Vs,
¥ 1. The Union of India
2. Chief Commissioner (Administration).
and Commissioner of Incomg Tax
Bombay City - I, 3rd Floor, -
ARzyakar Bhavan, M.Karve Road, o /f
Bombay.
3, Shri A oKnGaI‘de
7,, Commissioner for Departmental
i Inquiry, Jamnagar House Hutments,
' Akbar Road, New Delhi. ' «ees Respondents
: CORAM: Hon'ble Member (J) Shri M.8.Mujumdar
Hon'ble Member (&) Shri M.Y.Priolkar
ARppearances @
Mr. M.A.Mahalle
Advocate
foer the Applicant
Mr,R.C.Kotiankar
] (for Mr.M.I.5ethna)
| Advocate _
| for the Respondents
!
|
g ORAL JUDGMENT Dateds 19.
l P (PER: M.B.Mujumdar, Member (J).
| The applicant had filed Urlt Petition No. 647 of
@1 1985 in the High Court of Judlcatura at Bombay ¢ 20.8.1985

| ' and it is transferred to this Tribunal under Sction 29 of

the Administrative Tribunals Act, 1985,

2. The relevant facts for the purpose of this judgment.
are these.:= The applicant was working as jncome Tax Officer
v Group '8! in Bombay, For some assessments made in 1979 and

1980 while he was functioning as Income Tax Officer, Bombay

Suburban District (North) he was served with an article of
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charge, étatement of imputation of mis-conduct, etc.,along
with memorandum dated 12.,4,1983. The article of charge read :

as under ¢

Shri A.Radhakrishnan, 1.T.0,., Group B, while
functioning as I1.T.0., B.5.0.(North) Ward, Bombay
during the period 1979 to 1980.

(a) made assessments in several cases in a

dishonest and malafide manner and catlsed

urongful loss of revenue to the Government
and

(b) displayed gross negligence as well as care=
lessness in the discharge of his official
duties.

Shri A.Radhakrishnan thus contravened Ruls 3(1;

(i) & (ii) of the Central Civil Services (Conduct
Rules, 1964.," '

3. One Shri Ajay Singh, Commissioner of Departmental
Inquiries under thes Vigilance Commissioner was appointed as/
Inquiry Officer. Shri R.K.Srivastava, Income Tax Commissio?T
was appointed as Presenting Officer. The applicant app;:ni‘n'd
Mr. Hegde as his Defence Assistant. The Inguiry UFFicer; ﬁilf
report dated 27.6.1984 held that the charge against the
applicant was not proved., A few days after the memoran7

was served on the applicant, he was placed under suspeniOn.
But in view of the report of the Inquiry Officer that /rder

was revoked on 13.9.1984,

4, The Disciplinary Authority i.e. the Commisspner of
Income Tax, Bombay City 1 disagreed with the findng of

the Inquiry Officer and directed that the case b¢ remitted to
Shri A.K.Gards, Comm}ssioner for Departmental Ifquiries, New
Delhi for further inquiry and report. He has fiven exhaustive
reasons in his 64 pages report., The DiscipliJérY ARuthority
pointed out in his report that normally the‘fase should have
been remitted to the samellnquiry Officer wfo had given the
first report,rnamely, Shri Ajay Singh, but that was not
possible as the term of his deputation u;ﬁh the Central

Vigilance Department had expired and he was reverted to his
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parent department, At the request of the applicant, he
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was supplied with a copy of the Inquiry Officer's report

exonerating him on 27.3.1985,

Se On 30.3.,1985 the applicant sent a notice of

voluntary retirement to the Chief Commiséiqner of Income
Tax, Bombay requesting to relieve him of the official duties
on 29,.6.1985., As he did not réceive an sarly reply, he sent
a reminder on 1.7.1985 stating that he should be deemed to

have. retired on 29.6.1985 (A.N.) and hence formal orders

v'should be passed so that some other Income Tax Officer may

assume his charge. Thersafter, on 9.7.1985 the Chief

TN

Commissioner of Income Tax (ADMN) passsd an order dated
9.7.1985 accepting the notice of voluntary retirement u.e.F.//
29.6.1985 (A.N.). The new Inquiry Officer at the time of /'
hearing on 2.4.1985 found some difficulty in deciding as tgé.
from which stags hes should procged with the inquiry. HencJAy .
he consulted the Disciplinary Authority as well as Deputy

Director of Inspection (Vigilance) and assumed that the ¢
- t

had to be heard from the prosecution stage itself.The’ap?n

protested against the inquiry officer consulting some il

officers by his letter dated 6.,4.1985 and submitted thay

proceedings held on 2,4,1985 were vitiated. But the pApLis

d

nary Authority rejected the submission by his letter

9.5. 1985,

6o After the notice of voluntary retirement giy PY the

applicant was accepted by thgtgommissioner of Incol 1@%» the’
TN @) :
applicant submitted a report @€ the Inquiry Offic

dated

18.7.1985 pointing out that after his retirementf 428 MO%

proper to continue with the inquiry, especially pen the

seco inguiry is going to be a de novo inquiry, nd hence he
Y The
will not attend the next hearing at Belhi on 3[6.1935-

/= ] L
Disciplinary Authority by letter dated 7.8.198 however informe

the applicant that though his notice of volmvary retirement
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had been accepted, the disciplinary proceedings already
instituted would contidue and the inquiry proceedings would

be concluded and necéssary orders uould_be passed by the
competent authority. Hpnce the applicant was advised to attend
the hearing fixed at New Delhi from 21.8,1985 to 23.8.1985.,
Thereaftéf; on 20«8.1985 the applicant filed the present Writ
Petition in the High Court. In the petition he has mainly

challenged the order of the Uisciplinary Authority dated

29,1.1985 (Ex.'K' pages 88 to 151 of the pstition) and the
ietter of the Disciplinary Authority dated 7.8.1985 (Ex.Y=1,

at page 260 of the petition). The other prayers in the petition;

are consequential.

7. On 26.8.1985 the High Court admitted the application

1

and passed the interim order in terms of prayer (c) (i). The L

prayer (c) (i) is for staying the operation of the order dated
29,1.1985 and letter dated 7.8.1985 and the further inquiry

@

proceedings. That stay is still in force.
8. The respondents have filed an affidavit of Shri T.S.
Kasturi, Chief Commissioner‘(Administration) and Commissioner

of Income Tax, BombayvCity_d in reply to the petition.

S. We have heard Mr.M.A.Mahalle, learned advocats for

the applicant and Mr. R.C.Kotiankar for Mr.M,I.Sethna, learned

counsel for the respondents. We have also gone through the

relevant record and we are of the view that the impugned order

and letter are perfectly legal and valid though the view taken

by the second inguiry officer that the inquiry should start

v s
from the stage of prosecution wase illegal.
9\
[N~
10. By the impugned order dated 292.1.1985 the Disciplinary
Authorltg has disagreed with the findings of the 1nqu1ry

officer has remitted the case to anather inquiry offlcer,

~
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namely, Shri A.K.Garde for further inquiry and report.

e
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This order is completely in consonance with Rule 15 (1)

of the CCS (CCA) Rules, 1965. That sub=-rule reads as |
follous ¢= "Tha disciplinary augﬁority, if it is not itself
the inquiring authority may, for reasons to be recorded by

it in writing remit the}case to the inguiring authority for
further inguiry and feport and the inquiring authority shall
thereupon proceed to hold the further inquiry according to the

provisions of Rule 14, as far as may be."

1. It is true that ordinarily the disciplinary authority

should have pemitted the case to the same inquiring authority,
but as poinﬁad out by the disciplimary authority in the last
paragraph of the order, the first inquiring officer Shri Ajay
Singh's term of deputation with the Central Vigilance Departmen?,
hag expired and he was reverted to his parent department. In i
view of this position, uwe do not find anything wrong iﬁ the | :
diséiplinary authority remitting the cass to ancther inquiring

officer, namely, Shri A.K.Gards.,

12. Then the impugned letter dated 7.8.1985 was in reply

to the applicant's represensation dated 1€.7.1985 for not
proceeding with the induiry as his notice of voluntary
retirement uwas accebted and he has retired w.e.f. 29.6.1985,
By the reply dated 7.8.1985 the applicant was informed that as
the disciplinary proceedings were initiated before his retire-
ment, the same will be completed and concluded and necessary
orders would be passednby the disciplinary authority. In

our opinion, this vieq is cohsistent with the provisions af
Rule 9 (2) (a) of the Central Civil Service (Pension) Rules,

1972. Rule 9 reads as under =

.e 6/=



"9, Right of President to withhold or withdraw pension

‘6

(1) The President reserves to himself the right
of withholding or withdrawing a pension or part thereof,
whether permanently or for a specified period, and of
ocrdering recovery from a pension of the whole or part
of any pecuniary loss caused to the Government, if,
in any departmental or judicial proceedings, the
pensioner is found guilty of grave misconduct or
negligence during the period of his service including
service rendered upon re—employment after retirementd

Provided that the Union Public Service Commission
shall be consulted before any final orders are passed!

Provided further that where a part of pension is
withheld or withdrawun, the amocunt of such pension shall
not be reduced bslow zthe amount of rupees sixty per
mansem) .

(2) (a) The departmental proceedings referred to in
sub=rule (1), if instituted while the Govern=
ment servant was in service whether before
his retirement or during his rs-employment,
shall, after the final retirement of the
Government servant, be deemed to be proceed=
ings under this rule and shall be continued
and concluded by the authority by which they
were commenced in the same manner as if the
Government servant had continued in service!

Provided that uhers the departmental
proceedings ares instituted by an authority
subordinate to the President, that authority
shall submit a report recording its findings
to the President.

{b) The departmental proceedings, if not instituted
while the Government servant was in service,
whether before his retirement, or during his
re~employment, ___

(i) shall not be instituted save with the
sanction of the Presidaent.,

(ii) shall not be in respect of any event
which toock place more than four years
bafore such institution, and

(iii) shall be conducted by such authority

and in such place as the President may
direct and in accordance with the

procedure applicable to departmental

proceedings in which an order of dismi-
ssal from service could be made in

relation to the Government servant
during his service."
(§ub-rules (3) to (6) are not quoted as they are
not relevant in this case.)
No comments are necessary to conclude that the departmental
proceedings which were initiated against the applicant by

the memorandum dated 12.4.1983 can be continued and concluded

even after voluntary retirement of the applicant on 29.6.1985,

Th View o

uader the provisions of Rule 9 (2)(a). Bearing the above
[‘\.

provisions in view, we will deal with the points urged on

behalf of the applicant.



® -

L MAQ(IA;y

13, Mr. Mahalle, learned advocate for the applicant urged

o
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: (.
the follouing Eyélpoints before us $= (i) If the respondents
~ '

desired to continue with the departmental proceedings, thay
should have placed the applicant under suspension before his
retirement and should not have allowed him to reitre, (ii)As
no pecuniary loss was alleged to have been caused to the
Government due to the misconduct of the applicant, the
disciplinary proceedings could not be continued after his

retirement; (iii) As the charge was regarding the assessment

: a
orders passed by the applicant, these orders cannot be subject

AN

matter of departmental proceedings.

14. In support of the second point Mr. Mahalle relied on
S.B.Asuatha Narayan v. Chief Commissioner (Admn), II (1987)
ATLT 392; S.Venkatachalém and another v, Chief Commissioner
of Income Tax, 1988 (1) (CAT) 247 and M.N.Qureshi, OA, 475/88
decided by the Ahmedabad Bench on 30.8.1988 (un-reported).
Though some of the observations in these judgments support
Mr. Mahalle' conténtinn, in our view, tha pointvis no more

in dispute in view of the judgment of the Full Bench of this
Tribunal in Amrit Singh v. Union of india & others, OR.61/87
decided on 6.9.1988. Because of the conflicting decisions of
some Benches of ﬁhis Tribunal, the following tuwo points uere

referred to a larger Bench i=

—

(i) Whether the Disciplinary proceedings can be
continued against a Government seryant eve
after his retirement under the CCS(Pension
Rules or the corresponding provisions of the
Railway Pension Rules, gven where the officer
had not been suspended but allowed toc retire
during the pendency of the Disciplinary
proceedings; and

(ii) Whether the Disc¢iplinary Proceedings as in
(i) above can be continued or.initiated after
retirement guven where there has been no pecuniary
loss for the Government by the alleged misconduct
of the Government servant on which the Disciplinary
Proceedings are based.®
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After considering various authorities, the Full Bench has
ansuered both the points in the affirmative. Hence, in

our opinion, there is no force in the second point as well

as the first point which was urged before us by Mr.Mahalle.

15,  Regerding the 3rd point it is true that assessment .
orders which ars passgd by Income Tax Officers are quasi-
judicial in nature and subject to review by the higher
authority and the High Court and the Supreme Court. Hencé,
generally such orders should not beé;ubject matter of

(~
departmental proceedings. But if the concernad authority

feels that the orders were passed by follouwing corrupt

practices, thers is no reason why a departmental inquiry

against the afficer concerned should be barred. In M.N.
Qureshi v. Union of India and another, OM. 475/88 decidead

by the Ahmedabad Bench on 30.8.1988 (unreported), the charge
against the appliéant was that while functioning as Income

Tax Officer in 1983 he had completed 53 assessment orders

in cases of trusts over which he had no jurisdiction, without

proper scrutiny and investigation ana caused serious loss to
revenue, and corresponding undue benefit to the assessees,
This charge was struck doun by the Ahmedabad Bench. But
observations in para 10 show that if thers would have been
any imputation of any personal monstary gains or benefits

or any corrupt practice, then the result would have been
otherwise. In the present cass, it is specifically alleged
in the charge that the applicant had made asssssments in
saveral cases in a dishonest and malafide manner. We have

gone through the allegations in the statement of misconduct

attached to the charge as well as the order passed by the
disciplinary authority and we are of thé view that the charge
against the applicant can be inquired into even after his

retirement,.
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16. Lastly, Mr, Mahalle relied on the judgment of this
Bench in Motiram Tejumal Gurbaxani v. The Chief Commissioner
of Income Tax and others in OA. 8/89 decided on 5.4,1989,

In that case the order of the disciplinary authority remitting

the case back to the Inquiry Officer was set aside, mainly

- because by the order a different Inquiry Officer was appointsd

without indicating whether the previous Inquiry Officer was
available for holding further inquiry or not and the order
indicated that de nove inquiry was to be held. As this uas
contrarybto‘the provisions,ua had set aside the ordar of the
disciplinary authority. It is true that the disciplinary

Witk

authority in that case had disagreed faom the view taken by
the inquiry officer and hence we had further directed that the

discipmihary authority should give an opportunity to the
applicant of making a représantation against pis‘proposal
and after considering the reprasentatiohipass appropriate
orders. UWe are not following that course in the present case.

because there is no direction in the order of the disciplinary
a

authority for holding de novo or fresh inquiry. ﬂaej?ééga_th\&AA .
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though a different inquiry officer is appointed,satisfactory

reasons are given by the disciplinary authority as to uwhy

he was doing so. , Moreover, in our view when there is no

— ‘\Ha-cyv\\o\ﬁ?/
cther E=bomadit t will not be even in the interest of the

=

applicant to follou the same course in this case,

17. In our opinion the applicant was required to fils

this application because of the visu taken by the inquiry
officer in his note dated 2.,4.1985, It appears from the

note that the inquiry officer consulted the disciplinary
authority before coming to the conclusion that the case should
be heard from the prosecution stags itself. It is difficult

to make out as to what he meant by the uwords "prosecution

stage itself", It may mean that the witnesses were to be

examined afresh. In our view, this was not what the discipli=-

nary authority has directed in its order dated 29.1.1985.

~




