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All these seven matters can be conveniently decided

by a common judgment, They can be divided into two groups

viz,, Original Application Nos. 331/86, 401/86, 441/86 and
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72/87 wuuld be cne group (hereinaftergwhereuer-nQCessary’
referred to as Group-1); while the remaining three applica-
tions viz,, Original Application MNos. 332/86, 400/86 and

402/86 would be another groué (hereinafter, wherever nece=-

ssary referred to as Group=-2).

2. All the applicahts are employed in the organization
knoun as the Employees' Stazte Insurance Corporation (ESIC).
The applicants in Groupu1“are working on ad=hoc basis in
Group~A posts which are designatéd either as Deputy Regional
Director, or Regional Director Gr.IV, or Deputy Administra-
tive Officer, or Accounts Officer, These posts are inter-
changeable, Applicants in G:oup-z of the applicaticns are
working on ad-hoc basis as Assistant Regional Directcr i,e.,
Group-B posts. This group-B consists of the posts of Mana=-
ger Gr,I, or Assistant Regional Director or Section Officers
or Deputy Accounts Officer., The four posts are interchange-

able,

3 It is not necessary to give the detailed allegations
in all these Group=1 and Group-~2 applications, Suffice it to

mention the pleadings of the respective parties in OA 331/86

(a Group=1 application) and OA 332/86 (a Group-2 application).

4, The applicant in application No, 331/86 Sharadchandra

D. Deshpande, joined the service many years back as LDC and in
due course he was promoted to variocus posts. Sometime in 1080
he uas selected for the Group-B post i,e,, Assistant Regional

Director or its equivalent, On 22,8,1985 he was promoted, on

ad-hoc basis, to the post of Beputy Director {Group-A post)
and since then he has been so uworking., He has made a number

of allegaticns in the application., Ue uwould like to narrage

4
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only thuse allsgations on the'basis of which the arguments
afe advanced before us. Section 17 of the Emplcyees’ State
Insurance Act (hereinafter referred to as the 'Act!) deals
with the employmeni of the staff by the Corporation, Sube-
section (1) provides that the Corporation may employ the ctaf
as may be necessary., But for creatlng any post drauing a
maximum monthly salary of more than Rs, 2250, the sanction of
the Central Government is necessary. However, it is not relews
vant for this decision., Sub=-section(2)of the Act states that
the Corporation may make regulations regarding recruitment,
payﬂallouance etc, The applicart relies upon sub-section(3)
of the Act and it reads as follous:

"évery appointment to posts corresncnding to

Group-A and Group-B posts uncder the Central

Government shall be made in censultation with the

Union Public Service Commission; ®Provided that

this sub=-section shall not apply to an officiat-

ing or temporary appointment for an agaoregete

period not excesding one ysear',
Se. The applicant contends that he was working in this
promotiohal post on ad-=hoc basis for more than’one year, anc
that it is presumed that the Unien Public Service Commission
has been consulted. Consequéntlyihe is entitled to have his
services in the promotional post regularised. Under the
recruitment rules, 50 per cent of Group-A posts are to be

filled in by promotion and 50 per cent by Direct Recruitment.

According to the applicent hgs service in Group B & R posts

,hasvaluays been to the satisfaction of the superiors and that

he is eligible for being regularised in the Group-A post,The
Respondent No, 2 on 23.3.86 appointed 14 persons as Deputy
Regional Directors by way of direct recruitment. The appli-
cz=nt aporehends that on account of these direct apoointments
he is likely to be reverted to the louer post of Assistant
Regional Director, He contends that the reversicn of the

applicant (who has continued in the Group-A past for more than



~lym

one year) would be illegal'as contravening the prbvision

of’Section 17. The applicant, therefore, filed the present
application with the principal prayer that hé should be reéu-
larised in the Group-A post of Deputy Director with effect

from 22.8.1985, or from such other date that this Tribunal
corsiders just and proper. There are certain incidental

reliefs claimed, However, they are not necessary to be stated

here a2s they are conseguential fovthe claim of regu;arisationq

6. The respondents resisted this apﬁlication by filing

their reply. It wvas contendéd that the.applicant has no cause ;*

of action. The promotion of applicané as Deputy Director on

-

22.8.1985 was pleaded to be purely temporary and on ad-hoc
basis, that too on the basis of local seniority of the
applicant at Bombay. 1t was pleaded that the promotional
posts in the cadre of Deputy Dlrector are being filled in

on regular basis after the matter is referred_to the OPC

and in consultation with the UPSC, Similarly, 50 per cent
vacancxes are reguired to be filled in by clrect recruitment,
The respondents denied that Section 17 of the Act oT any
other provision grants a right to the appli;ant for claiming
regularisation in the post of Deputy Director, though he

has been appointed on ad-hoc basis slightly over one year
before the application uwas filed. It uas pleaded that the
promotion of the applicant was only a fortuitous promotion,
The applicantvhappened to be in Bombay where a large number
of short term vacancies arise'because,of thevuorkload, and
the applicant and other persons uere promoted on ad-hoc basis
pending regqular appointments either by promotion or by direct
recruitnent. Il wvae suggestsc in the feply that the promotion
to the post has to be madebon.the basis of the All India

Seniority in the feeder post viz,, Assistant Regiaonal Director
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The contention of the respondeﬁts is that the applicant's
promotion Qas by way of a local arrangement and other Assi-
stant Regionalboirectars who are senicr to the aoplicant uere
not promoted as they were outside Bombay and the promotion of
the anplicant was on ad-hoc basié{' The respondents have filed
along with the repiy various annexures for the purpose of
contending ihat the ad-hoc promotion of the applicant uas
made only to meet the local exigencies, although other

ﬁersons senior to him at varicus places uere available,

The applicant has filed a rejoinder re=stating his case as

has been made out in the application.

6. During the pendency of this application, by our orders,
interim relief ma;ntﬁning status quo was granted vhereunder
the contemplated ieveisioh of the applicantg was stayed,

The respondents filed Miscellan@ous Petition No,96/87 with

a request that the said order 59 vacated, The applicant has
filed reply to the ﬁisceilanzaus Petition, When the matter
wvas fixed for hearing the Miscellaneous Petition it was
suggested that the main application itself may be hearc, This
was convenient to both the parties and accordingly we havs

heard the main application,

7. This is the position asxéé%?;s 0A 321/86 'is concerned,

The remaining connected appliéations viz,, OA 401/86; 441/86
and 72/87 have practically similar pleadings, The only diffe-
rence is about the dates on uhich the respective applicants
have been promocted on ad=hoc basis as Deputy Directors, We
vould be referring to these various dates at a later stage in
the judgment, It is material to ncte that even in these
applications, uwhere stay was granted by us, the respondents
have filed Miscellangous Petitions for vacating the stay anc

the parties agreed that the Mein Acplications themselves

should be hesard,
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8. In Group-2 referred to at the outset, the Original
Rpplication Nox., 332/86 is filed by K.B. Ratnakar, He also
joined the cervice many years back as a Lower Division Clerk,
and thereafter was promoted from time to time to various
posts. 1In 13973, he was prbmoted to the post of Insurance
Inspector/Manager=Gr.II, The next promotional post is that

of Assistant Regional Director/Accounts Officer., On 4,1.1983

,f

-

he was promoted on ad-hoc basis as Assistant Regional
Director, 1In 1985 the Union Public Service Commission
advertisec some of these Group-B posts for direct'recruit—
ment. Thereafter, on 23.9.1986 respondent no, 2 has

issuecd orders of appointmént'to 14 candidates as Deputy
4Regional Directors. The applicant apprshends that on
account of this selection of direct recruits certain Deputy
Regional Directors who uwere promoted on ad-hoc basis will
be reverted. Conseguently, after these Deputy Regional
Directors {promoted en ad-hoc basis) would be reverted to
the louer posts of Assistant Regional Directors, the appli-
cant iﬁ his turn is likely to be reverted to his post of
Insurance Inspector/Manager Gr.II, He claimé regularisa- by
tion in that post of Assistant Regional Director with effect
from 4.1.1383 or from sucﬁ other date as this Tribunal ~»
may consider just and proper.,

9, The grounds on which he has based this claim are
practically similar to those that have been submittec by
Deshpande in original application no. 331/86, The respon=-
dents have oprosed the applicabion on the grounds similar to
those raised in OA 331/86. Thws their main contention is
that Section 17 of the Act does nct give any right to the
applicant for being regularised as A.R.D. They pleaded

that the applicant's appointment was made purely on ad-hoc

L e r——

and temporary basis and after taking into accoun:t not the



A1l India Seniority but his seniority in the place uhere

he was for the time being posteo ant where there was a
short-term vacancy. Along with the reply, the respon-

dente have filed varisus annexures to shou that the anplicant's
praomotion to the post of ARD was made uhen certain other officer
who are senior to the applicant but who are woking outside

have not been promoted as the applicant's promotion was only

a local arrangement, Here also an interim order maiﬁfﬁning
status duo was granted and the respondents filed a Miscella-
neous Petition No, 107/87 for vacating that order, The appli-
cant has filed a reply to the Miscellaneous Petition and as
mentioned above it was decided that instead of hearing the
Niscellanﬁous Petibion, the:main application should its8lf

be heard.

10 Similar are the pleadings in the connected soplica-
tiocns nes, 400/86 and 402/86. The}only difference is the
dates on which the respective applicants have been prﬁmoted
on ad=hoc basis as ARDs, Ue would be referring to these
various dates at a later sbage in the judgment, As stated
above, these applications were also agresd to be heard
instead of heariné initially the Miscellaneous Petidiocns that

vere filed for vacating the stay.

11. Before considering the various contentions that have
been raised before us during the course of the arguments it
would be necessary to mention in a chart the placement of
various applicants in the seniority list, the respective
continuous ad-hoc appointments, and the number of seniors

of each of the apoclicants who have not as yst been promoted,
This chart is prepared on the bfisis of the seniority list

ana other particulars that have been furnished by the re;pon—

dents along with their reply. It is material to note that
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the saniority list civan by the respondents has not been

challenged before us,

CHART OF GROUP-1 APPLICANTS WOULD BE AS FOLLOUS:

Sr., Applica- MName of the Number of Date from

No., tion No, applicant and persons senior which offi-
his seniority to applicant ciating on
list sr. no. but not promo- promotion on

ted (vide Exhi- ad-hoc basis
bit 111, page 2

of reply)
1 2 3 4 5
1. 0A331/86 S.5. Deshpande 19 22.08,85
Seniority No,86
2. O0A401/86 P.K. Bhatia 33 02.12485
Seniority No, 117
3. OA401/86 S.S. Hiranandani 27 05.03.86
Seniority No, 97
4. 0A401/86 K.V. Raikar 2 30,1084
Seniority No, 37
5. 0AR4p1/86 V.M, Limaye - : 01.12.85
Senicrity No., 25
6. 0A441/86 C.S. Desai 40 02.12.85
- Seniority Ne, 125
7. BA 72/87 P.V. Achar | 41 ~ 01.02.86
v W
CHART (based on the chart in reply to 0A 332/86)
OF THE GROUP=2 APPLICANTS IS AS FOLLOWS:
Sr, Applica- Name of the Number of persons Date from
No,., tion No, applicant and senior to the which offi-
his seniority applicant but not cisting on
“1list Sr. No, promoted{vide Ex- promotion
hibit V, page 2 on ad=hoc
of the reply) basis
1 2 3 4 5
1 DA332/86 K.B. Ratnakar 25 ' 04.01,83
Seniority no,.104 : _
2 DA400/86  M.D. Tabib 26 062.09.85

Seniority no.686
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1 2 3 - -8 -5

3. OA4p0/86 S.S5. Nair 26 01.09.83
Seniority N0.490_

4, 0A4DD/86 . M.S. Kanetkar 26 22,07,.85
Seniority No,683

5. 0A400/86 P.De Khandkar 26 17.03.83
Seniority No.536

6. - 0A400/86 A.A., Pirjade 26 31.02.83
Seniority No.433

7. OA400/86 P.H. Dabke 26 16,02,85
Seniority No, 594

8, O0A402/86 D.S. Dixit 20 03.05.82
Seniority No, 89

9, 0A4p2/86 Bl.P. Girkar 18 15.03,82
Senicrity No, 80

10 O0A402/86 Smt. U, Puri 18 08.,10.82
Seniority No. 82

11 0A402/86 B.G. Vadake 20 01.04,82
‘Seniority No, 88

12 0A402/86 S.G. Sane 24 03.07.82
Senicrity no. 102

13 OAR402/86 3J.G. Sapre 15 12.02,82
Seniority no. 71 ’

14 OR4D2/86 -P.Y. Krishnan 13 08,.02,82
Seniority no, 68

15 0A402/86 N.U. Goklani 13 17.11.21
Seniority no. 66

16 DA402/86 N.M. Mangaonkar 3 13,10.,81

Sen ierity MO 13

. oo p——

12 Mr .
17(3) of the

Act, and particularly the provisc thereto for

the purpose of contending that all the applicants have put

Waishampayan relied upon provisions of Section

in more than one year of service and consequently they shall

be treated as regular promotees,

sub=section 3 in para 4 above,

That sub=~secticn states

Ue have already repreducéd

that the appointment shall be made in consultation with the

UPSC, Further according to the proviso such consultation
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vith the UPSC will not be necesséry if aﬁpointmehts are
officiatiné and temporary in a grade for an agoregate pericd
not exceeding one year. It is alleged in the applications
that presumption may be drawn about the consultaticn uith
the UPSC-as all the applicants have been allowed to continue
for mcre than one vear., It is, houwever, material to note
that the appointment order of each of the applicants specifi-
cally states that the. appointment is ad=hoc., It is not
necessary toc give the EXxE® exact wording. Houever, suffice
it %0 say that the promotion orders mention that the promo-
tBons are on purely temporary and ad-~hoc basis and that the
promotees are liable to be reyerted to their respective
lower posts at any timé, wRE without notice, It 2lso states
that the officiating ad hoc promotions Qill not confer on
the promotées any right to‘cﬁntinue>ih‘fh; posfs or for
reqular promotions in future ahd'that’the services rendered
on such ad-hoc basis will neither be counted for seniority
nor for eligibility for MM%
13 . It was urqged thét the abo;e mentioned nature of the
appointment will have nofkpffect and that it should be pre-
sumed that each of the applicant is regularly appointed,
The respondents héve deniéd in their reply that the UPSC
has been consulted, What is urged is that the appointment |8}
of each of the applicants is amde as a stop-gap arrangement,
on local seniotity basis, and that this was done on account
of administrative exigencies, Shri Waishampayan relied upon
the decision of the Delhi High Court in the case of G.P.
[yEe |
Saﬁabkﬂ‘U/s. Union of India\reported in 1983, Labour and

Industrial cases, 910. In order to understand thet decision

corrBCtly\it would be necessary to mention a few facts in

that case, The Employees State InsuTance Corporaticn appointed

e ———————— T T
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Junior fledical 0°fizers come years prior to 1979, At the
time when the appointments uere made, the recruitment
regulations of 1979 uere noti?xistencg, Some of the app-
licants uwere appointed in 1972.’ All were qualified anc

had requisite tréining for the appointment, The selection
was done in a manner similar to that which is adopted for
making regular appointmenté. Houvever, the appointment orders
mentioned that these would be ad-=hoc appointments for é
period of one year. The orders also stated that it was con-
templated that ¥he selection would be regularised by the
UPSC, The appointees were put on a regular'scale. In

due course they got their annual increments. Some of them
even crossed the Efficiency Bar, Tﬁe UPZC was consulted
from time to time, and the said Commission agreed to continue
the appointments, This went on till 1979, (In that year,
the new recruitment rules and regulétions vere framed., The
UPSC invited applications for fresh appointments The
applicants also applied, However, they were not selected.
They apprehended that they would be thrown out of service
and hence they filed Writ Petitions before the Delhi High
Court, The High Court held that those applicants who had
put in more than one year service shall be treated as
regular appoinﬁees under section 17 of the Act. While giv=-

ing this decision the High Court discussed the facts and

-lecal aspects, in detail\in paragraphs 27, 30 and 34, Ffor

example in paragraph 27 it is observed as follous:

"As it is the case of respondents themselve
that the Union Public Service Commission uas
consulted, it was the fault of the Union

Public Service Commission to have omitted to
see the effect of the consultation, ....
Inasmuch as the Union Public Service Commission
agreed to the appointments continuing over the
maximum periccd of one year prescribed by the
Section, it was tantamount to making the
appointments permanent ..., "



In paragraph 30 the High Court has obsé&véd'éS“foliousf”

"The appointments of the petitioners are,
therefore, not thus mere stop-gap arrange-
ments, but due selection made after considering
a number of candidates, "

The following are the observations in paragraph 34 of ihe
judgment s

"When the period of one yesr initially fixed by ths
appointment letter expired, the proviso ceased to

have any operation, So, it became necessary to

consult the Union Public Service Commission, On

this consultetion being made, the appointment

would become one made after consulting the Union

Putblic Service Commission within the meaning of
sub~-sectiog (3). Clearly, it would not be one

for a temporary or officiating purposB.es.." e

14, During the course of the arguments it was stated

N

before us that a special leave petition challenging the

said decision was filed in the Supreme Court and it uas
rejected, Mr. Waishampayan, therefore, urge? that the
~principle endnciated in the above menticned_decigion off

the Delhi High Court should be followed in the present
litigation, As against this Mr. M,I. Sethna for the
respondents contended that the facts in the present set of
applications are quite different, He submitted that they

are eloquent to shouw that the appointmenﬁsvin gquestion though
continued for one year would be ad-hocland temporary appoint-
ments. He drew our attention to the fact that'ﬂPSC was noty
at all consulted andvthatrtherefore\this would be a distin-

i .

guishing factor, Secondly, the selection of the applicants

before the Delhi High Court was made in the manner in uhich
the regular appointments are made., The High Court found
that they uere not stop gap arrangements but the promotions
were ordered after due selection, after consicdering a number
of candidates., Mr. Sethna argued that the promotions of

the present applicants uwere not made according}tc the usual

mode of bﬁ? promotions after considering all eligible can-
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didates., \e have already mentioned that the case of the
respondents is that the aﬁplicants have been promoted as
local arréngemeﬁts and not aftef taking into account the
claims of other seniors. Particulers in column 4 of the
charts mentioned above in pa~agraph=11 ampiy prove#g this
position, Theat tolumn states as to how 2 particular apo-
licant has been promoted even when there were a number of
other senicr employees who ought to have been conside:ed,
for example when Deshpande (the applicant(in 0A 331/86)
was promoted, there were 33 other senior officers of the
same rank who were eligible for being considered, Mr. |
M.Il. Sethna states that those were not considered as the
vacancy wag at Bombay. These 33 persons were stationed
at other places, It was urged by fr. Sethna that the
promotional post is required fo‘be filled in'on recomnen=-
dations of the DPC and in consultation with the UPSC., He
‘argued that as it was a local arrangement, the DPC did not
consider the claim of the applicants along uithlthose of
othervemployees vho,uwere seniocr to each of those applicants,
In this background, he submitted that it will be erroneous
on the part of these applicants to argue that mere conti-
nuing in promoticnal posts on ad hoc basis for a period of
one year should make them eligible for regular ep promotions.
He highlighted his submission by drauving our attention to the
applicants in OA 441/86 and OA 71/87, There uere 40 or 41
employees who were senior to these applicants., They were
posted ocutside Bombay, and hence they uere not considered
as it was only a local arrangement. The matter can be sesen
by taking into rk account the chart of Group-2 applicants.
For example, the applicant Tabib in OA No. 486/86 stands
in the seniority list at Sr, No, 686, Houever, 26 persons

who are senior to this applicant are still not promcoted.
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Similar is the case of applicant Kanitkar and applicant
Khandkar in that application, Their plaﬁement in the
seniority list of the feeder posts is at serial nos, 683

and 596, respectively, and they have been promoted as a local
arrangement after ignoring the claims of 26 persons who were

posted at a place where the vacancy did not arise,

154 Thereix is much substance in the contention of

Mr. Sethna that the decision of the Delhi Kg High Court
would not apply in the facts of the present case. UWe have
already observed that the UPSC yas not consulted and the
promotions in question have #tot been made on the basis of
any recommendatiocns of the DPC, Secondly; while effecting -y
the ac=hoc promotions the other employees who are senior

to the applicants have not been considered, These facts
would, therefore, show that it will not be posgible to con-
sider the promoticns of the applicants as those falling uncder
ssction 17(3) of the Act. In our opinion the decision of

the High Court k will not in any way help the applicants'
claim for regular appointments with effect %rom the dates

of their ad-=hoc appointments. If such a2 prayer is granted,
there would be an anomalous situation that the applicants
though junior to some other employees in the feeder cadre
would get regularised in the promotional pest even though 9 |
those seniors have not been considered. UWe do not think

that such result was contemplated byvthe decision of the

Delhi High Court.

1€ It was then submitted that it was the fault of the
respondents not to have consulted the UPSC and that the
Breach thereBf should not have prejudicisl effect on the
claims of the applicant., Reliance is placed on the decision

of the Judicisl Commissicner Goa in the case of J.H.3.S5.
)




Alexandre Gonsalves Pereira V/s., The Acministralcr cf

Soz & another reported in 1982(2) All India Service Lay
Journal, 134, It has been held in that case that WBKE
non.compliance uwith provisions cf article 320(3) of the
Constitution would not vitiate apéointments if they are
otherwise regular, We have slready discussed above that
the promotions of the applicants uere not at all regulear
inasmuch.as the clzims of the employees senicr to them

have not been considefed, there was no DPC, Consequently
this decision will not be of any use to the applicants,

17, Mr. Qaishampayan then submitted that apzaré from
provisions of section 17(3) of the Act the applicants

would be entitiled to have regularization in the promo-
tional posts on accqunt of their service in that post,

He relied upon the decision of the Supreme Court in the
case of Narender Chadha V.vUnion of India reported in

AIR 1986 S5.C, 638, It was a case =2bout employees of

Incian Economic Service. There was a quota for promotions
and direct recruitment, Paragraph 10 of the judament shous
that from 1964 onuards many direct Trecruitment vacancies
fetl vacant, Till 1968, 113 vacancies yere not filled in,
Even after 1968, all the vacancies for the direct recruitment
uere not FillediA. The result wyas that from 1962 cnuards
promoctions have been effected for the posts and some of the
promotees were holding the poste for nearly 15 or 20 yezre,

These promotions were made on the recommendations of the

"DPC. The question then arose as to the seniority of these

promotees vis~a=-vis the direct recruits, It was contended
on behalf of the direct recruits that they shoulc get 2 seni-
ority of the year in which the vacancy for direct recruitment

arocse, thouoh the direct recruitment took place actuslly
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.many years later, The Supreme Court rejecteé this conten=-
tion in paragraph 13. It w is observed that there uas a.
vidlent departure from the rules of recruitment.' The
direct recruitment was not made »nd the promotees were
‘allowed to hold the peosts continuously over a long period
of time, 1In paragranh 14 the Supreme Court, hes held as
follous:

"It would be unjust to hold at this distancs

of time that on the facts and in the circumstances of
this case the petitioner are not holding the posts
in Grade IV, The above contention is, therefore,
without substance., But we, however, make it clear
that it is not our vieu that uvhenever a person is
appointed in a post uwithout following the rules
prescribed for appointment to that post, he should
be treated as a person regularly appointed to that
post, Such a person may be reverted from that post,
But inxkkR a case of the kind before us where persons
have been allowed to function in high posts for

15 to 20 years with due deliberatieon it would be
certainly unjust to “hold that they have no sort of
claim to such posts secel , )

A4

The Supreme Court 2lso held that the promotions can be
treated as made in relakation of the rules. The matter
is considered in para 15 in the following words:

"Therefore, it can be safely stated that the

enopmous departure from the quota rule yesr to

year permits an inference that the departure uss

in exercise of the power of relaxing the quota

rule conferred on the controlling authority,”
In paragraph 18 and 19 Supreme Court took into accourt ol
the enormity of the prejudice that 1is likely to be caused
to the promotees when they were working for a long period of
nearly 15~20 years in the promotional posts. It cannot be
held that such officers are officisting merely on a temporary,
local or stop-gap arrangement., In paragraph 23 the Supreme
Court has held that after taking into account the peculiar
facts of that case, the continuous service of the promotees

should be counted for assigning to them seniority in the

cacdre.,

o

e
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7o It is true that in Narender Chadha's case the
Supreme Court has stated that the ad=hoc services should
be considered for seniority. However, it is material to
note the startling facts in»that particular case. The
promotees wvere wcrking in the promotional posts for
15 tc 20 years. They were prOmoted on the recommendations
of the DPC. The decision in Narender Chadha's case was con-
sidered by the Supreme Court in another recent decision in
the case of Ashok Gulati and others V, B.S5. Jain and Others
1986(2) 'SCALE' Page 1062 = AIR 1986 SC 424, 1In this later
case there were ad hoc appointmente as tempcrary engineers.
Then reqular 2p recruitment was made. The ad hoc appointees
alsc participated in the seiection process, Ihey were
selected, Houever, they were placed far below in the senio-
rity list., While making piamotions to the posts of Executive
Engineers, the GOuernmént did not take into account the
said ac hac service and promoted certain other perscns who
were otheruise senior., The applicants who had rendered the
ad hoc service challeﬁged this action, The High Court
accepted fheir contention and held that their ad hoc service
shoulc be counted while fixing the seniority. Then the
matter wvent to the Supreme Court, The Supreme Court took
into account the facts that (i) the initial ad hoc appoint-
ments were de hors the rules, to meet the exigencies of the
service, (ii) the orders themselves shoued that the appoint-
ments were liable to be terminated without any notice and
(iii) they will not be entitled to any seniority on the
basis of such service., This is what the Suoreme Ccurt has
held in paragraph 13 ¢

| Me ére not aware of ény principle or rule which

lays doun that the length of continuous efficiastion

service is the only relevant criterion in determin-
ing seniority in particular cadre or grade, irres-
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pective of any spsecific rule of senlorlty
to the contrary ...."

After considering the earlier cases the Supreme Court

has further observed in that paragraph as follous @

" .. these authorities nowhere lay doun that

the same principle i.e., the length of con-

tinuous officiation must be the sole guiding

factor anc the only criterion in determining

the seﬂlorlty of such ad hoc employees vis=-
2=vis direcl reCTUITS .eee.

In paragraph 23 the Supreme Court has discussed the matter
in the following words

"It would be repugnant to all accepted concepts

of service jurisprudence if the claim of persons

like respondents nos. 1 and 2 vho were employed as 4
Temporary Engineers on ae hoc basis de hors the

rules for six months at 2 time were extended the

benefit of their continuous officiation as such N
ac hoc employees in reckoning their seniority -
vis-z=-vis direct recruits in consfidering their

eligibility under r.6(b) of the Class I Rules

for promotion to a higher grade or post of

<Execut1ve Engineer ...." -

In para 24 ® the Suprems Court has considered the garlier

decision in Narender Chadha's case and has held as follous:

"No doubt there are certain observztions in

the two cases of G.P. Davyzl and Harender Chadha

vuhich seem to run counter toc the vieu uwe have taken,
but these decisions turned on their oun peculiar
facts and are, therefore, clearly distinguishable and
thex gdo not lay doun a2nv rule of universal apolicat-
ion',

It is true that the two decisions of Narender Chadha and

Ashok Gulati deal with the seniority of promotees vis-a-vis ;i
the direct recruits, However, the principle laid down therein
would also be relevant for the purpose of deciding ass aé

to whether a promotee can get regularisation from the date

of the ad=hoc promotion, As stated above, the Supreme

Court in Ashok Gukati's case has stated that the decision

in Narender Chadha's case turned on the peculiar ﬁgcts

of its oun and that an ad hpc appointment¥;i29Q~csnFer beng=-

fit of counting this ad-hoc service for any relevant purpose

such as regularisation etc,
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18. Shri Waishampayan relied upon the cecisicn of Zhe

‘Orissa High Court in the case of Somnath Rath V. Union of

India. {Reported in 1975 LLN 439 .__ )

In that case one Chakrevarthy wos promoted 2 to a hicher
post in 196€ and still ancther higher post im 1968, On
account of the decision in a UWrit PetitionuthiS-Chakra-
varthy wass declared junior to the petitioner. The
petitioner, therefcre, claimed that he should get the
two promotional posts with effect from 1966 and 1968 i.e.jy
when bis junior uas promoted. A plea uwas raised before
the High Court that the promotion of Chakravearthy wes ac-
hoec and it was a stop gap arrangement. The High Court
rejected this contention in the following words :
8ut continuous service in higher post for
@ period at ebout five years cannot be regarded as
a stop gap arrangement. Neither the order of appoint-
ment of Shri Chakravarthy nor any other record has
" been produced to show that the appointment wz2s made
on stop-gzp arrangement, Admittedly, 5ri Chakravarthy
was junior to the petitioner, He was promoted to
higher posts without considerdtton of the claim of
the petitionereesss’ :
/ :
In view of the abov%position the Orissa High Court held
i
thet the petitioner was entitled to have nromoticn from
the time Chakravarthy uwas promoted, This decision is of
no use for deciding the controversy before us. The promo-
tions of Chakravarthy did not speak that they were ac hoc
appointments or sm% stop gap arrangements, In fact Chakrz=-
varthy was promoted on the hypothesis that he was senisr te
the petitioner, The seniority wvas altered on account of the
decision of the High Court and, therefore, the petitioner uas
entitled to get the promotion as claimed., 1In the present
case such a cortingency does nol arise and hence Mr, Waish-

ampayan cannot make any use of this decision, Another

decision of the Jabalpur Bench aof the Central Administrative
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Tribunal reported in 1987(2) ATC 908 was relied. upon,
The administration had put a particular cut off line of
two years for absorption, ¥he court rejected it. This

again is not relevant for deciding the dispute hefore us,

19. Rs against the above mentioned tuo decisions Mr,
Sethna reliec upon Punjab and Haryana High Court, in the
case of AR3jit Singh Tocfan & Others Y, State cs Haryana

and Others reportes in 1987(1) All India Services.Lau
Journal, 227, 51 appointments were made cn regular basis,
after the selection process was completed, Thereafter,
the petitioners were appointéd on ad=hoc basis, They
claimed that they should be treated as regqular, It was
held that they were merely on ad hoc basis and have no
right to reqular service, It is thus clear that the
nature o?'théﬂappointmen§;§ﬁ§;§§§ﬁg%ﬁeétiga‘perotiqﬁffi'{WVW‘_
or btherwise will @epend on the facts of each case.

20. "It was then arqued that the provision regardino
consultatticn with the UM C ought to have been followed,

1t is true that the Supreme Court in the case of B.N. Naga=-
rajan V. State of Mysore reported in 1966 S.C., 1942 has
held that when the rules have bsen framed they ought to be
followeds The Judicial Commissioner, Goa Daman and Dfu in .l
the above mentioned case of J.N.j.s. Alexendre held that

mere non-compliance with the provisions of artigle 320(3)

doces not necessarily make regular appointment or promotion
inoperative, The arguments of Mr. Waishampayan is that non-
consultation with UPSC would not be fatal to the claim of the
applicant for reqularisation, Houever, what is important

is as to whether the appiicants are appointed on regular

basis or only as stop gap arrangement, Again this decision

will not be of any help to the applicant,

- — -
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Reliance is also sough{ to be pl-red on the decision of .
the Calcutta Bench of the Central Administrative Tribunal
in the case of Upendranath 0za V. Unioh of India wherein
it was held that reversion of a temporary anc ad hoc
promotee after a satisfactory service for a number of
years is bad. The distinguishing feature is that though
the promotion was termed as an ad hoc one the promotee was

found suitable to cross the Efficiency Bar,

21. Another contention of Mr. Waishampayan is that there
was gross violation of the recruitment rules so far as the
Cirect recruitment is concerned and in the backgrounc there-
of the promotion of the applicants may be treated as regular,
As far as the direct recruitment of DrRls is ccncerned the
respoﬁaents have filed as Annexure~Il to thé reply the
cdetails about such recruitment. Uptc 1983, there have

been direct recruitments; in 1984 and 1985 there were 29
and 38 posts respectiueiy available for direct recruitment,
This number covers even the balance of the earlier years,
There was no direct recruitment in those years. But the re-
cruitment was made in 1986, It was arqued that sbhsence of
direct recruitment for tuo years may be termed as a gross
violation of the quota rule. In our opinion, it will be
very difficult to consider this perioc of tuc years as
sufficiently long to presume that the department intended
to vioclabe gusta rule. There is one more factor - in 1984
there was a proposal for amending the recruitment rules,
The rules were amended in February, 1985, ~In April 1385,
posté were advertised for direct recruitment and after
completing the process the appointments were actually made
in 1986, All these details would indicate that there is

no gross violation of the rules for direct recruitment,
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22, The position is practically similar so far as the
direct recruitment of the ARDs are concerned. The respon-
‘dents have gived a statement at Exhibit 3 to their reply

in CA No, 332/85 shouing hou the direct recruitmentruas
processed, In 1981-1882 there uere no\direct recruitments,
But in 1983, 91 recruits were teking up directly, After
such recruitment, the vacancies from 1981 to 1983 for
direct recruitment uere covered, In 1984, there were tuo
direct recruits takenpuhile in 1985 there was no direct
recruitment. The reason given by fir. Sethﬁa is that the
recruitment rules for ARDs were 2alsc contemplated to be
amendec, The amdedment came into force in Febraary’1985
and then the recruitment process began and 33 direct recruits

have been appointed,

. u‘« ‘_}_‘ - . . ’ l, ) ' P » .._’ » . R . ‘ .
23. It is true that Mr. Waishampayan made a submission

that the Government has, in 1977, issued instructions that
the method of ad hoc aprointments should not be used uwhen
amendment to the recruitment rules are in contempletion.
Houever, these directions do not mean that the ad hoc
apnointments so made would éutomatically become reqularised.
Thus there is no breach of the guota rule as contended by
Mr. Waishampayan., Prior to the amendment of 1985, the _“
employees of the organization coculd seek direct recruitment
and there was no maximum age limit for them. In 1985 the
rules prescribed age limit of 45 years for the' post of

DRDs and 40 years for the post of ARDs, This age limit is
for the Government employees, It was contended that this
amendment has taken away the right of the applicants and
other persons in seeking direct recruitment. However, that
aspect is not relevant inasmuch as applicants have not in
their apclicaticon mace any allegation of thst nature. Apart

from that, the adminictration is entitled to amend the direct
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recruitment rules unilaterally, and such amendments if
valid cannot be attacked only on the ground that they may

be prejudicial to some of the aspirents,

24, Another grievance about direct recruitment is

that the appointments were made in éxcess of the adver-
tised posts. Shri Uaisﬁampayan relied upon the decision
of the Bombay High Court in the case of M.",C. Fernandes
V. Marmugac Port Trust reported in 1985(2) All India

Service Law Journal, 439, It is true that in that case
only one post uas advertised and the selecticn was made
for tuo posts, It was held that the appointment to the
second post is bad, UWe are not inclined to accept this

as good lau,

25, Under these circumstances we are not inclined to
gccepF;Ehe cqntgntgon of Mr, Waishampayan ®» that the

ad hoc officiation of fhese applicants shoﬁlﬁ'be tféaééé
for regularising them in service. This mex is mofe |
so when the promotions have not been mad; after consicer-
ing the cases of all eligible candicates. Similarlyﬁthey
had not been consicdered by the ODPC, but it uas a local
arrangement worked out by the department to meet the
exigencies of the services,

26, For a2ll these reasons, the applicants cannot

have any valicd clzim te the posts uhich they have been
holcding on ad-hoc besis. The applications are liable

to be dismissed. Ue, therefore, pass the follouing
order, |

ORDER

1) The Original Applicaticn Nos., 331/86;
401/86; 441/e6; 72/87 (Group-1); 332/86
400/86 and 402/86 (Group-2) are dismissed.
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2) Interim orders passed in each of these
cages are vacated with immediate effect.

3) Parties to bear their own costs,

v ctad

{ B.C. Gadgil )
Vice Chairman

J G Rajadhyaksha )
Member (A)
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