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Efe
" Advosate

‘ or the ' ~
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JJOG/ENT 2 Date: %3-§°199]
(Per U.C.Srivastava,Viceuchairman0 ' .

Writ Petition No.1964 of 1984
filed in the High Court of Judicature at Bombay
is transferred to this Tribunal and renumberad as'
Tr.67/88. In it the applicant has prayed that the
order dated 7th Noﬁember;1983 passad by the Chisaf
Personnel Officer(ilech.) reverting the apnlicant
from the nost of Shop Supsrintendent to the post
of Chargeman 'A' be-quashad and set aside; to issu2
a writ or .Jandamus or a Writ in the nature of ﬂandamus
or any other appropriate Writ, order or dirsction
to the respondents 1 and 2 to withdrasandfor cancel
the order dated 7th Noyember,1983 reverting the
applicant from the vost of Shop Superintendent to

omd o
the post of Chargeman 'M';Zissue appropriate order
14

or dir=ction to respondents 1 and 2 to pay the

apolicant arrears of salary being th2 differenc
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between the pay and allowancss admlc ible to him

in the post of Chargeman 'A! and pay and allowances
admissible to him in the post of Shop Superintendent
for the poriod from the date of his reversion till

judgment.

2. The facts that emerge fronm the pleadin-~s

of the pazties are as follows:

The applicant started his service
as aoprentice and aftsr uomplctlon of his avprenticzship
he was avpointed as Chargeman 'C' in the grade of
Rs.205~-280 in wood trade. In Febmudry,1966 he was
promot2d as Chargeman 'B' and in the vye:r 1973 he was
further promoted as Chargeman'A',On 2-2-1980 the
applicant was appointed as Shop Supsrinterdent.
The rospondents have stated that in order to fill up
the vacant post as no person from the panel of Assistant
Supsrintendent was available on 2-2-1980 the applicant
was promofed as Shop Superintendent as a temporsry
measure. In the said order it vas mentioned that
the arrangement has been made in the exigencies of
service purely as a temporary measure and will not
confer on him prescriptive right for continues
officiating in the grade or in the event of permanant/

temporary vacancies occuring at later date or continuity

in the present grade. He is liable to be reverted at any
time with prior notice on the grounds of general unsuitability

or if his/their working is reported upon adversely.

3. , According to the raspondents the

applicant's performarce as ShopSuperintendant was

not upto the mark.®n 21-3-1980, 16-12-80, 11-3-81,

15-7=82 and 20-9-1983 warning letiers were issued to
for ended 31~ 3—81 31-3~82, 31-3-83 and 3l

him and §§mmLL1e year/1984 advarsc reﬂarkc were entered

in the C.B. and the same was communiceted to the apolicant.

The respondent No.3 who originally belonéy%b this particular
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department was sent on deputation to R.I.T.Z.5. after
his return was posted as Shop Suparintendent reverting
the applicant to the substantive post of Chargeman TAY

in the month of November,l1983 which post he continuously
held till 4-5-1984 when {he sought voluntary retirement.
The next promotional post is Assistant ShopSuperintendent
from the post of Chargeman 'A' and thereafter Shop
Superintdndent. As thewe wes—me® post of Asstt.Shop
Superintendent in the trade of iachinist{Wood) is not
available in Matunga workshop the anplicant was |
straightway promoted to the post of Shop Superintdndent
on ad hoc basis. The applicant submitted representation
against adverse remarks but the same was rejected

and after rejection it was communicatasd to him on

23-7-1984 and 6-9-1984 The applicant did not submit

an7representation as has been alleged by him. On behalf
of the applicant it was contended‘that the rsversion is
bad in law, violation of principle of natural justice

and violation of article 309 of the Constitution of India
and the respondents had no legal right to revert the
applicant inasmuch as he worked as Shop Superintendent

and absorbed and has been reverted on extraneous

congidération.

4, It is to be noticed that after the
pepatridtion of ‘respondent No.3 the applicant was
xepRXxi&kr reverted, and he did not challenge the same.

It is only when respondent No.4 has been posted who is
junior to the applicant the applicant has challenged

the reversion order. The applicant was gppointed ﬁemporanﬁ_
on adhoc basis. His reversion order hagohx@n not by way

of punishment as Xkrx® such there is’;o question of
applicability of Article 311(2) of the Constitution

of India giving an opportunity 1o the applicant. On

behalf of the applicant it wae contended that mandatory

raquirement of para 212 of the Railway Establishment

YA /”f*!
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> Manual has been violated in reverting the applicant.

Under Rule 212 of the Indian Railway Establishment
Manual, non selection posts have to be filled by the
promotionvof the s enior most suitable railway servant.,
suitability being determined by the competent authority
to fill the post on the basis of record of service and/

® or a departmental test as may be considered necessary.

The rule also lays down that a senior employee may be
passed over only if he has been declared unfit for
holding the post. It is also stipulated that the

JY} declaration of unfitness should ordinarily be made
some time before the promotion of the railway servant
is considered. Adcordins to sub-rule (b) of Rule 212
whenever a senior railway serwnt 1s passed over in
filling @ noneselection post by promotion, the authority
making the promotion shall record briefly the reasons
for such supersession.
5. Learned counsel contended that
applicant's post being non selection post whenever

gﬁeclared unfit he cosld have been pascsed

(,"l/
over.&ard The order of reversion does not indicate

applicant

any reason as to why he was superseded. The counsel
had also made reference to the Railwag Board's letter
dtd. 21.5.1986 which contended that after 18 months
he should have been regularised. The said letter
reads as follows: |

® "The Board,therefore, desire that with
immediate effect the performance of
every Railway servant officiating in a
higher grade should be adjuded %r by a
conpetent officzr before the expiry

of 12 months of total officiating
service, and if the performance is not
satisfactory either the Railway servant
may be reverted on the ground unsuitabi-
lity or he may be warned that his work
is not quite s#tisfactory, but that

he is being permitted to draw his
increment in the expectation that his
performance will improve during the
next six months for whic h he will

(v : continue to be under observation.

At the end of the extended period of

X 405/"‘ ;
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six months, i.e. of a total
officiating scrvice of 18 months,
either the psrson should be declared
suitable for retention in the grade
or should be reverted because he 1is
unsuitable. Any person who i REX
is permitted to continue to officiate
beyond 18 months cannot in future be
raverted for unsatisfactory work
without following the procedure
prescribed in the discipline and
appaal rules.
The final assessment of the performance
of each Railway servant officiating in
higher grades at present for a total
pariod of over 12 months should be made -
withxkRexpex within the next six months
and action taken as indicated in the
previous para, in respect of Railway
servants of ficiating in hicher crades
for 18 months."

6. ‘ Learned counsel for the applicant

contended that after 18 months the anplic nt should

not have reverted and for reverting certain procedures

should have been followed.

7. On behalf of the raspondents it was
contended that the abplicant was issued warning

from the very baginning and that his annual confidential>
record was also not good even though he was continued
and he found unsuitable ultimately he had to be reverted
and~respondent No.4 was awpointed in his place. So far
as the reuling rsgarding 18 months is concerned khe
obviously the applic nt's appointment was adhoc,
téhporéry and applicant cannot claim benefit of the

-

same. oA oot

8. But in view of the fact that
notwithstanding the warning and bad ACR the‘applicant
was allowed to ¢Oniinue and there appears to be

no communication of reason in reverting him, as such
the reversion order in this circumstancz should not
have passed. In this connection a reference is also
invited to the Full Bench decision of the C,A.T. in

Jetha Nand and others v. Union of India & Ors.




wherein it xmsz keid has been held that in gonnection
with circular dtd. 9%6~1965 it wes held that the same
will only apply in the case of railway servants who

was selected or empanslled for the said promotional
post. In the said case the applicant was granted two

onrortunities to clear the selection post until then
158 '

he will not be reerted.

c. In the instant case we are alsoof

the v iew that the applicant should be n~iven atleast

two oprortunities to improve and without improving

he should not be resverted and until he is not qiven

two oprortunities h2 shall not be raverted and if

reverted he should be placed back on the original

position and the question of reversion should be

considered after giving fwo more dpportunities.

We afe cons€§g$wgo pass this order in view of the

L _

facts of thisvparticular case though it has also beer

.

decided ﬁ?/the full Bench. The apvlication is

¥
disposed of with this observation.

(#.Y. . PRIOLKAR ) (U.C.SRIVASTAVA )
fﬁember(/\) Yic e~CJhairman




