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T.A, NO:
DATE OF DECISION_ 9:8.1991
o | Shri S.V.DusankaT  petitioner
Advocate for the Petitioners
Versus A
g - | — ’
"Shri A.I.Bhatkar, o :
- . Advocate for the Respondent(s)
CORAM:

The Hon'ble Mr, Justice U.C.Srivastava, Vice—Chairman,

The Hon'ble Mr, M.Y.Priolkar, Member(A).

1. Whether Reporters of local papers may be allowed to see the #'
Judgement ?

2. To be referred to the Reporter ornot 2 ¥

. 3;‘Whetherthelr Lordships wish to see the fair copy of the .
- JUdgement ? ‘

4, Wnether it needs to be CIrculated to other Benches of ther v
Tribunal ? '
- (U.C.SRIVASTAVA)
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Shr1 S.V.Dysankar., o ...~Applicant.
V/Sc ‘ . ‘ 7
Union of India & Orq. : +++ Begpondents.

Coram: Hon'ble Shri Justice U.C.Srivastava Vice~Chairman,
Hon'ble Shri i.Y.Priolkar, Member(A).

'
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(Per Shri Justice U.C.SrivaStava;Vice—ChairmanO Dt. 9.8.1991,

The applicant wasigmployed as @ Painter in the Bhabha

© Atomic Research Centre'(BARC), Trombay on 7.12.1962. He wag '

dismissed from service vide order dt. 13th March, 198L and
against the dismissal order he filed divil Suit in the City Civil
Court, Bombay earlier wuhhout paylng the Court fee clalmlng that
he was a pauper and later on he was supposed to pay. The ’
applicant wds dismissed after a departmental inquiry and against_
that_érder he filed an appeal and:it.appearé that the Appellaté
Authority found. certain flaws in,the Enquiry Officer's report
which had been referred back to the Enquirf'cfficer ;ndkthe
Enquiry Officer submitted anéther report, On the.basis,Of the -
said report the dismissal order was passed.

2. - It 15 because of the absence .on certain days that the

Enquiry Proceedlngs started agalnst him and_he was awarded the

‘puniishment. The éppliCant has given his explanation regarding

‘absence that he hdd sent an appllcatlon through 'under certlflcate.

of postlng . It has been stated that the Stores Officer Shri .

N.S. Nalr under whom he was worklng asked him to do palntlng work

‘at his resldence and he refused to do so and he staried harraging -

him by not recommending or sanctioning him leave 1nsp1te of .
prelntlmatlon even though he being the sanctioning authority. The
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~and advised them to behave in a rightfous manner. But they

'that'he was placed under obsefvation a number of times and

applicant made a representation to the Senior Stores Officer

on 2.4,1974 whereupon according to him Officers were called upon

. - ler - .
‘continued to harrass the applicant and were looking for. the
“‘chance to corner him, He brought this fact to the Senior Stores

| Offlcer agaln vide letter dt. 2.4 1975 that the Cfflcers

provoked and wtartlng 1nsult1ng hlme He made yet another
representation on 11.4.1975 to the Head of the Personnel
Division, BARC, Trombay praying that. he may be transferred to

some other department where these two Officers would have no

“control. The applicant's-recuesf for transfer was rejected'and

the harrassment went on 1ncreaslng. As a result of the same he

had to face 3 departmental 1nqu1r1es._ First hé,Was_censdred,

second~hls 1ncrements were stopped for three years., It has
been stated by the applicant that the ‘Enquiry Offlcer did not

con51der the sltuatlon under whlch the app11Cdnt was absent

;'wblch he had mentioned in his application sent to them through

under certificate of posting. The'griévancé of the applinant'
is that the intimation which was giVen to the Officer who
receiﬁed tnis information on phone. Against dismissal order
the appllcant prefered an appeal and the appellate authority
dlsmlssed the appeale Thereafter, he submitted a ‘mercy petltlon‘
and falllng to get any response he gave a notlce under Section
80 of ‘the C.FP.C. whereafter, he - flled the Clvll Su1i.,

3. .~ The respondents have not denied moving of the

application against its two officers and it has been stated

~ his work was not saﬁlsfactory, his probationary period was

extended. The allegatlon of the applicant that he was o work
af thg résldence of his superiors has been,denled by the
réspondenfs in their written sfatement. Theré is no other
charge against the applicant excepting his habitual absentism.

The averment of the applicant ihat’he had sent épplicétibns :

' tunder certificate of posting'.has'not been denied, but whét
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has been contended is that he did not exhaust the a&mp
responsibility in taking appropriate approval which he failed

to do so., The dismissal order indicates that the previous
punishment af ter dismissal mixammkkzantxakiaxxhekdingxkhea
RRguiryxdismx that the Enquiry Off icer after holding the enquiry
submitted his report to the Disciplinary Authority ard the
Disciplinary Authority found that the certif icate of posting
which was sent by the applicant for sending intimation of defence
did not ascertain actual facts and that kh is why the matter was
remitted to the Enquiry Officer for submitting a fresh report and
he submitted a fresh report. It is on the basis of this report
that the Enquiry Off icer came to the conclusion that the charge
of the aepplicant was pgoved without assigning any reasons for
the same. The order indicates that the Disciplinary Authority
took into consideration the previous punishments which were given
to the applicant. The orders have been passed accordingly.
Obviously whike previous punishments wére taken into account

for awarding harsh punishment of dismissal. The applicant was
not giwen an opportunity of hearing. It appears that at no
stage the Enquiry Off icer's report was given to the applicant
and the Enquiry Off icer was required to clarify his findings

and which he did behind the back of the applicant and that
report too has not been given to the applicant who had no

chance to make any representation against the same. In this
connection a reference may be made to the case of Union of

India v. Mohd. Ramzan Khan (JT 1990(4) SC 456). The dismissing
authority has also not assigned any reasons why he agreed with
the finding of the Enquiry Off icer and apart from saying that
undersingned holds that the charge was proved. The matter =
remitted back to the Enquiry Officer to submit a fresh report
cannot be sustained and accordingly kkexamp this application

is allowed and the order. dt. 13.3.1981 dismissing the applicant

- (s
is quashed. But it hae—been made clear that the applicant

will not be entitled to any back wages from the day he was
...40
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dismissed upto this date. It is for the respondents to

hold an inquiry in accordance with law as they deem it proper.
M® The applicant shall be deemed to be continuing in service
and he will be entitled to count this period for pensionery

benef its. The applicant shall be epeinstated in service

forth with. The applicant is allowed cost of B.2,000/-

i.e. the amount which represents the Court fee.
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(M.Y.PRICLKAR) , (U.C.SRIVASTAVA)
MEMBER (A ) VICE-CHA IRMAN



