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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW BOMBAY BENCH ~

. o
0.A. No. 71.9/88 - 198
TOAK X NS ) -
J ' DATE OF DECISION __ 2% % -i9!.
Mr.P.K.Narayanan . - | _ Petitioner
& - ‘ - .
Mr.R.RJDalvi , Advocate for the. Petitioner (8)
| Versus : ‘ o
. i
Mr.Mahash Kumar Bhada, Regional Respondent
“Provident fund Commissioner,B0mbay
and anr.
, Advocate for the Respondent (s)
Mr. GeKeNeelkanth
CORAM
The Hon’ble Mr. U.C.Srivastava, {ice Chairman -
y The Hon’ble Mr. M.Y.Priolkar, Member (A) .
1. Whether Reporters of local papers may be allowed to see the Judgement ? ;97
Y 2. To be referred to the Reporter or not ? K/\, '
id

3. Whether their Lordships wish to see the fair copy of the Judgement ? e

4. Whether it needs to be circulated to other Benches of the Tribunal ? N -
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW BOMBAY BENCH, - NEW BOFMBAY

OA LNO. 719/88 ' .

MreP.KeNarayanan ese, Applicant

U/S.
Mr.Mahesh Kumar Bhada,
Regional Provident Fund Comm1551oner,
Maharashtra & Goa,:341,Bhavishyanidhi,

Bhavan, Bandra (East) Bombay.
And Another. ' . - «ss Respondents

CURAM Hon'ble Vice Chalrman Shri U.C.Srlvastava
Hon ble Member (A) Shri M.YaPriolkar

Appearanée

Mr.R.R.0alvi
Advocate

for the Applicant

Mr.G,K.Neelkanth
Advocate
for the Respondents

s

JUDGEMENT | . © " Dated: 24-4-1991.

(PER: M,Y.Priolkar, Member (R)

The applicant in this‘caSg, while serving as Provident
Fund Inspector Grade II at Nagpur from 1975 tov1977 was also -
given the additional charge of Accounfs Officer. While the
. P .

applicant was so discharging the functions of Accounts Officer,

there was a case of fraudulent payment of Provident Fund amount

”approved‘by the applicant in February, 1977 uhich came to light

in July,1980. The C.B.I. have filed a case in 1982 after comple—'
tion of their investigation in the Special Court in which the
applicanf is one of thé accused. The Qf&QVancerf the applicant

is that this criminal préegcutiogslingering on without any progress

and meanuhile the applicant is uithheld at the efficiency bar

in his present time scale of pay and his Furthefpromotion as
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Assistant Commissioner has been indefinitely postponed.

P

Apart from removing the efficiency bar and retrospective

. promotion as Assistant Commissioner (Grade 1) from 14.1.1986,

the applicant has also prayed for a number of other reliefs,

namely, direction to respondents to review the criminal case
. r

against him, additional pay during 1975 to 1977 for the
additional. charge, additional pay for doing the uork of
Aésiétapt Cbméissioner (Acccunts)‘thdﬁgh sﬁill an Accounts
Officer and reténtion at Bombay £ill the decision-in the

criminal case.

2. According to the respondents, there.gas a pri&a facie
case against the applicant and others fqrvfraudulent paymént
and it is for the applicéﬁt to.mové the Special.ﬁéurt for
exggditious)dispﬁéal‘ofthis,cagé and it'is oniy that‘Cdurﬁ
which can decide -uhether the applicant Is‘guiLty'or‘nbt. ue -
agree Lith this contention oF'the'fespondents. »Regaraing
additional remuneration Por the period 1975 to 1977, it is’

contended by the'rQSpondents‘that the Sub., Regional office at’

.,Nagpur was. opened only in 1975 and accordlng to the 1nstructlons

at that time, the Provident Fund Inspectors (Grade 11) were

required to hold the charge of Accounts Officer as a stop gap

'arrangement, -Since the applicant was not formally appointed

by the ap@ointing authority tb this post-but-uas merely‘asked_‘

_by his superlor officer to discharge these dutles in the

ex1gen01es of work as a temporary arrangement and, in any case,

he has approached the Trlbunal only in 1988 for this grlevance

‘relating to the perlod 1975 tc 1977, ue have to reject this

prayer for addltlonal remuneratlon for such old period. It

is also not possible for us to accept the applicant's prayer
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for retention at Bombay as transfers are in the realm
of executive discretion and are required to be made, if

Necessary, in public interest in the exigencies of work.

3, ' Thefapplicanf Was promoted to the higher post of

Provident Fund Inspector (Grade I) in July 1978 and to the

post of Accounts Officer on 15.6. 1981, when criminal
1nvest1gatlons Wwere in progress.' But he was not consideréd
For!prOmotibn to the next higher grade of Assistant Commissioner
-when others uere promoted to that post in 1984, 1986 and 1988;
and he has also.been stopped at the stage of éfficiency-bar

uith effect from 1.7.1984 in his scale as Accounts Officer,
Admitﬁedly,vthere uere-no adverse,remafks in the épplicant's
_cqnfidential repor%s during this éeriod. The reépondents have
merely stated that the appllcanb was not eligible to be CDnSldeFBd
for promotion in 1984 since the serv1ces rendered by him in
the tuo different cadres of Provident Fund Inspector (Grade 1)
and Accohnts Officer cou;d nht be combined. Even if the
service as @rovidént fund InSDedtor (Grade‘I)«is excluded, and
even accepting that the service rendered by the applicant
durlng his adhoc appointment as. Accounts: folcer from 15.,6,1981
does not count for seniority, the appllcant, in any case, was

- the Senior most Accounts Oﬁflcer after the promotlons made in
1984 and, therefare, was clearly in the zone of con81derat10n

- for the promotlons ordered in 1986 and 1988, But there is no
explanatlon From the respondents why .his name was not considered
during these selections in 1986 and 1988, Though promotion is
not. a matter of rlght, it is yell BStabllShPO that a Government

servant is entitled to be considered for promotion as per the
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rules uhich govern his service ahd_non-consideration for

prom&fion on the Sole ground of, pendency of criminal

proceeding has been held uniformgly by Courts to,of?enq

Art. 14 and 16 of the Constitution. Government has also

repéatedly.iSSUed instructions rec0gnisihg the;:ight af

an employee to be considered for promotion as per rules

along.uithjothers, if he is:qualified for the higher post.

Even in respect of oFfibials whose conduct is under investi-

gation or against whom criminal case is pending, instructioné

exist that t'heir suitability for promotion'Should be aésessed,

at the reieﬁant time by the D.P.C. and a finding reached whether

. buf for such investigation or prosecution, the officer would

have been recommended/selected for promotion or not, and his

~name put in a sealed covef with the finding. The respondents

have clearly erred in not considering the applicgnt for

promotion/crossing the E.B. from the dates he uaé eligible

" for Sucs consideration, affgr opserﬁihg the "sealed cover

procedure" if necessary..
. ’ o -4 ' /'

3. There.is also qonsiderable substance in the applicant's

piea %Hat he should‘be'paid'in the pay scéle attached to the

post of Ass;sténé Commiésioner (Accounts) after this pbst’uas

created a;Q“he had performed the duties of that post though

he was in the lower scale .of Accounts foicér. Théugh the

' respondents had contended in their written reply that an

Aséistant Provident Fund tommissioner was required to look

.after ﬁ lakh accounts and an Accounts Officer after 65000 accounts

snly and, therefore, the two uere not performing equalvuo:k,

the applicant in his rejoinder has stated that .the norm of
. o
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65,000 accounts for an Accounts Officer uaé prior to the
recommendations of the Fakir Chand Committee, on the:basis.

of uhich posts oF Assistant Commissioner (Ac00unts) were |
created. A new amendment specifying the dutigs of the Assistant
Cbﬁmissioner (Accounts) uas consequently inserted_in.the
Accounting Nahqal. With this amendment,.there is no ofher
clause in the Manual for separate duties and responsibilities

. for Accounts Officer as the post of ﬂccdunté Officer itself

was to be abolished. The amended provision in para 51-B of

the Manual clearly states that till the post of Assistant
.Commissioner (Accounts) was cfeatéd, the existing Accounts
Ufﬁicer would perform the dutiesof Assistant Commissioner
(Accounts). Even otherwise, the'ahplican£ alleées thét from
August ﬁ984, he was dealing with 5 lakh subscribers in respsct
of ekeﬁpted establishments and one lakh gcbounts in respect of
unexempted establishments uhersas the uofquad fixed for an
Assistant Commissicner (Acaounts)’is one lékh accounts, The
reépondents HéVeinot éisputed tﬁese statements of the applicant.
We have, therefore, to hald that the ;pplibant is entitled on
.the.principle of equal pay Fof equél'uork to be paid the salary -
of the AssistéanCOmmissione; thccounts) for the duties carried
-out by him of that post tﬁbugh working in-%he lower post of
Accounts DFFiCer.. However, since the aﬁplicant has approached,
the Tribunal only in September 1988 thoqgh this grievance is’
stated to have arisen from August'5984, the monetary benefits
will be payable only from September 1987, i.e. with effect fram

one year prior to filing of the application,
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4, On the basis of the foregoing discussions ‘and
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since the criminal proceedings have been abnormally

_ delayed, Ue direct that é review DPC may be constituted

to assess the apblicant's suitability for promotion uwith
effect from January 1986 and also crossing the E.B. from
the due date and, in case he is found fit by DPC, the
applicant may be alloued to cross Ehe_E,é; and also

promoted as Assistant Commissioner (ﬁccounts) on ad hoc
basis as requiréd in the Department OF'Persoﬁnel and
Training 0.M. dated 30.1.1982 (p.39 of the paper book)

after following the procedure prescribed tﬁerein; In

case he ié nat found fit for pgomotion or found fit only:
from a 1a£e:,date,~he shall be entitled to be paid in the
scale OF‘Assistant,CommiSSionér (Accounts) with benefit of
arrears of the difference in pa; and- allouances already paid
and these paygbie‘uith effect from 1st September 1987. This
oréer may be implemented within a pericd of four months, as

¢

far as possible.. There shall be no order as to ccsté.

)A,N. WM,qAﬁq\' ) o [)£Rer'ia Ll
(M.Y. PRIOLKAR) 4 ' {U.C, SRIVASTAVA)
MEMBER (A) B E VICE CHAIRMAN



