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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW BOMBAY BENCH

O.A. No. 234/88

CAT/Jf12

el 198
TxAxx:Me.
DATE OF DECISION __ |y ﬁma_, 1492 —
Shri Maheshprasad S. Petitioner
Shri G.S.Walia | Advocate for the Petitioner (s)
Versus
Union of India, through Respondent

General Manager, WEBCEIN e ilway
Churchgate, Bombay. and 3 others

Shri A.L.Kagturey, Advocate for the Respondent (s)

CORAM

o

The Hon’ble Mg,, MS. USHA SAVARA , MEMBER (A)

The Hon’ble Mr.  S-F- RAZVI , MEMBR (J)

v »

Whether Reporters of local papers may be allowed to see the Judgement ? VY

To be referred to the Reporter or not ? : ~-0

Whether their Lordships wish to see the fair copy of the Judgement 2 —

Whether it needst/obe circulated to oiher Benches of the Tribunal ? ~o

s
s

L : (S.F. RAZVI)
' MEMBER (J)
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Original Application No. 234/88
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Shri Mahashprasad S. esse Applicant.
V/s.

1. Union of India, through p
General Manager, Western  ;
Railway, Churchgate,

Bombay - 400 020

2. Divisional Railway Manager
Bombay Division, Western Rly
Bombay - 400 0C8

3., Senior Divisional Operating
Superintendent, Bombay Divisinon,
Western Railway, Bombay -8.

4. Divisional Safety Officer,

Bombay Division, Western Rly.
Bombay - 400 008. ..+ Respondents.

@ORAM: Hon'ble Ms. Usha Savara, Member (A)
Hon'ble Shri S.F.Razvi , Member (J)

Appearence

T s e s Sy S -

Mr. G.S.Walia, advocate
for the applicant.

Mr. A;L. Kasturey, advocate
for the respondents.

JUDGEMENT : Dated: ISk Mey 1492

- W - oW

¥ Per Shri S.F. Razvi, Member (J)1} p

1. The applicant who is working as Sub-
Assistant Station Master was proéeeded against by

way of disciplinary proceedings initiated under

rule 9 of the Railway Servant!s (Discipline and Appeal)

rules 1968 in respect of certain alleged acts of

®

misconduct detailed at pages 3 to > of the application
and incorporated in the memorandum of charges vide

Ex A dated 23.8.84. The applicant having denied tle

charges, an Enquiry Officer came to be appointed and-

after necessary enijuiry the-Enquiry Officer (E.O0. for
short)} submitted his report and thereafter the
‘applicant was imposed the punishment of reversion

to the next lower grade in scale of R, 330 - 560

on the minimum of the pay Rs. 330/— for a period of

three years with future effect. The appeal filed by
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the applicant having been rejected, the applicant
has come up before this Tribunal seeking the
gquashing of the impugned order of penalty and the

further orders passed confirming the same.

2. Hyving regard to the ohly point canvassed
before us in support of this application by the
learned counsel appearing for the applicant, it is

v
not necessary for us to advert to the various plems

> and grounds raised in the application and those
mentioned in the reply £filed by the respondents to
the application., By way of amendment which came to
“‘5 be allowed, the applicant has raised the plea that the

o

charge memorandum in this case was issued by &he

authority who was not competent to impose any of

the major penalties and further that the penalty

impugned has also been imposed by an authority

not competent to impose such penalty and 2s such

the ehtire proceedings are vitiated, being incompetent,

and on this ground alon@'the préceedings initiated

and culminating in the imposition of the penalty
‘ are liakle tolbe set aside., This additiconal ground
taken by the applicant challenging the proceedings
taken against him, being the only ground urged before
us and no other ground haviﬁggbeen canvassed, we 4o not
propose to go wéehr;he other aspects and grounds taken
by the parties in their respective pleadings as

originally filed.

i x 3. The learned counsel for the applicant
' ~ Kat~ ¥~ ‘
strongly urged, Shri B.N. Tandon, the then Divisimal

Safety Officer (DSO for short) who has issued ﬁhe
charge memorandum as per Annexure ‘'A' dated 23.6.84
was only looking after the duties of the post of DSO
and was not the regular DSO and was not authorised to
; ’ %ﬂ», issue a charge memorandum for imposition of major

\ penalty and that Shri Tandon was' a glass, IT officer

(Assistant Operating Superintendent) and had only

\‘ » ...-‘030..
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been detailed to look after the duties of the post of
DSO. He also contended that Shri I.P. Malhotra who
issued the notice of imposition of the penalty was
1ikewise incompetent to impose such penalty, he also
being a class II officer who was only looking after
the duties of DSO, He urged that the chafge sheet as
well as the imposition of penalty impugned having been
issued and passed respectively by class Il offiders
who were only looking after the duties of the post
of DSO, the disciplinary proceedings initiated and
concluded against the applicant are void abinitio and
therefore the impugned orders are liable to be set
aside. Sustenance for this contention was sought
to be drawn from ﬁhe provisions of rules 6 agd 8 of
the Railway servants (Discipline and Appeal) rules 1968.
He strongly relied on the judgement rendered by a
Bench of this Tribunal on 5.6.91 in OA 346/89 in the
case of R.J. Rajwadi Vs Union of India and others.
He has produced a copy of that judgement rendered by
the Bench congisting of the Hon'ble Shri Justice U.C.
Srivastava, Vice Chairman and the Hon'ble Member (A)

Shri M.Y.Priolkare.

4, CmmuﬂhmimeaMNeqmmammm the
learned counsel for the respondents raised a two fold
contention before us. He urged in the first place
that the applicant not having taken this ground or
any earlier stage either before the Disciplinary
authority or before the Appellate authority and even
in the original application filed before this Tribunal,
he cannot be permitted to raise and urge thds ground
at this late stage., His other contention was that
both Shri Tandon and Shri Malhotra were working as
D.S.0. at the relevant point of time on full fledged

adhoc basis and were thus competent to udggue the

....4.0'
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Charge sheet and impose the penalty respectivély
and/égié acts in issuing the chargé sheet and
subsequent imposition of penalty after necessary
engquiry do not suffer from the defect of want of
jurisdection, On these ground,canvassed, the learned
counsel for the respondents maintained that the
charge sheet has been issued by the competent
authority and so also the imposition of penalty

and thus the solitary ground canvassed for the

applicant is devoid of ﬁby:merit.

5. We may disposevof the cbjection raised

by the respondents regarding the belated raising

of the plea. It is not controvefted‘that this plea
now urged before us was not t aken by the applicant

at any earlier stage and has been taken for the

1st time before us after the amendment of the
application, The amendment sought for by the
applicant was allowed by the Tribunal and the
applicant was permitted by this Tribunal ﬁo raise
this additicnal ground byway of amen@ment., Further
as rightly urged for the applicant, the plea taken
goes to the root of the matter and is a legal one
which cannot be shut out on the ground that such a:
plea had not keen taken at any earlier point of time.
In our opinion the appli ant having been permitted to
raise this plea by way of amendment of rleadings and
the plea being one which goes to the very root of

the matter and a legal cne, the appli ant is entitled
to canvass this ground for consideration by this Tribunal.
We decline to accebt the objection raised in this

behalf by the respondents.,

6. Adverting now to the merits of the contenticn
raised, a more or less similar question now pased

before us for consideration, came up for consideration
before this Tribunal in Rajwade's case referred to supra,

In Rajwade's case disposed of by judgement dated 5.6.%].

[
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A Bench of this Tribunal considered a similar
contention and upheld the same holding that
disciplinary proceedings initiated by an authority
not competent, suffered from the vice of lack of
jurisdiction and were void. In Rajwades case the
aggrieved applicant was a Head Booking Clerk in the
Westemn Railway in the pay scale of R, 425 -~ 640
and he was removed from service after holding an
enquiry for certain alleged acts of misconductg.
The ground canvassed for the applicant kefore this
Tribunal was that one Shri #.D. Haldar was merely
looking after the post of Divisinal Commercial
Superintendent , Bombay Central and he was not a
regularly promoted Divisional Commercial Superintendent
i.e. Senior scale officer and was thus not competent
to impose any of the major penalty, he being only a
class 11 officer. A more or less similar contention
as now urged beofre us for the respondents was taken
by the respondents in Rajawadd's case. The Hon'ble
Vice chatrman in the judgement rendered in Rajwadd's
case, after referring to the provision of rules
6, 7, and 8 of the relevant rules and the Railway
Board letter dated 4.2.1971 upheld the plea taken and

held thus in para 6 of the judgement.

" In the instant case before us the authority

who initiated disciplinary proceedings was
not the competent authority as he was only
looking after the duties and was getting
special pay and thus cannot be deemed to

be an officer of senior scale, who became

a senior scale officer for the first time

in the year 1987 which is after culminiation
of the inguiry. Obviously, as such the
proceedings whdch were taken up by him were
without jurisdiction."

7 It is common case that the Divisional Safety
Officer Bombay Division is the competent authority to
impose any of the major penalties and he is the

authority competent to initiate disciplinary proceedings
for imposition of any of the major penalties so far

as the applicant is concerned. Strong relevance is

....600.
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placed for the applicant on Annexure J dated 27.5.87
to show that Shri Tandon came to be posted in senior
scale of pay of R, 3000 - 4500 and that too dn - adhoc
basis only with effect from 13.4.87. The repevent
poaééion of Annexure 'J' dated 27.5.87 may be extracted

here for gpeper appreciation of the contentions urged,

It reads thus :

" Syb: Promotions, Reversions and Transfers
of Gazetted Officers - T (T) & C Deptt.,

L I A )

Conseguent upon completion of three years
regular service in Class II on 12.4.87 (AN)
the following officers of T(T) & C Dedt
who are detailed to look after the Sr. scale
post with special pay of b&s, 150/~ p.m. in
addition to their class IT pay are posted to
officiate in senior scale on adhoc basis.
They will draw full senior scale pay from
13.4.87 in scale Rs. 3000 - 4500 (Rg) ®
It is evident from the above that shri Tandon until
13.4.87 was only detailed to look after the seqtior

scal e post with special pay of Rs, 150/~ p.m. in

addition to his calss II pay and even from 13.4.87 he was
posted to officiate on acdhoc basis in the senior scale
of pay. The learned counsel for the respondents to
buttress has contention that Shri Tandon was the.
compdtant authority placed rel iance upon Annexure Ri1
dated 20th December 1983, He pointed our that in
Annexure Rl the following material would support the
stand of the respondents. In Annexure R1 the pomttion
pointed out reads thus @

" Shri B,N. Tandon who is looking after the

senior scale post of STO (S) CCG, on adhoc

basis 1s transferred and detailed to look

after the senior scale rost of DSO - BCT on

adhoc basis, vice Shri S.M. Mathur, promoted

to J.A, Grade, "

Rel)éying on the above juoted portion of
Annexure Rl it was urged for the respondents that
Shri Tandon was working as DSO at the relevant point of

t ime &hsfull fledged capacity and was thus an authority

competent to impose any of the major penattdes on

.0--.7.0‘
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the applicant and thus the issue of the charge sheet

against the applicant is in order and does not
v

suffer from the vice of incompetancey and want of

;/:Tl:vw;wl

» It was pointed out for the applicant
that Shri J.D. Haldar who acted as the disciplinary
authority in Rajawadis case is also one of the
officers who came to be placed in the same scale of
pay we.e.f. 13.4.87 as could be seen at sl. No. 17

of Annexure 'J' dated 27.5.87.

8e In our opinion the.contention urged for the
appl icant has to be htpheld. It is‘manifest from

a reading of Annexure 'J' dated 27.5.87 and Annexure
Rl dated 20.12.1983 that shri Tandon had not been
regularly posted to the post of DSC and hewas only
detailed to look after that post while he was only a
class II officer, on adhoc basis with a special pay

of BRs, l%g,p.m. His position was in no way better

Poadrn ”
that the posting of J.D. Haldar referred to by thds

Tribunal in Rajawadis case. We are in respectful
agreement with the view expressed in Rajawadi's case and
the principle indica& ed in Rajawadi's case would

equally apply to the case of the applicant herein.

4 For the above reasons we uphold the contention
urged g;ath@happlicant that the disciplinary proceeding
in this case hgve been initiated by an authority
with was not competent to do so and the proceedings
so indtiated suffer from the vice of want of
jurisdictions and are void. In this view taken, it
is nct necessary for us to examine the other contention
whether Shri Malhotra who issued the notice imposing the
penalty against the applicaht was also similary
placed like Shri Tandon and as such he was also
incompetent and had no jurisdiction to impose the
impugned penalty. If onee it is held that the very
initiation of the disciplinary proceedings is bad in

law and void for lack of jurisdiction any further

0000.8...0
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order passed in continuation of such void proceedings

is rendered illegal.

S For the above reasons, we allow the application.
We quash and set aside the impugned penalty imposed
against the applicant as per Annextare 'F' reverting the
applicant to lower grade in scale of Rs. 330 - 560 on
the minimum of the pay and the subsejuent orders
< passed confirming the s aid penalty, The applicant
would be entitled to all consequential benefits that
flow as if the impugned penalty had not been imposed .
o The respondents are atlliberty to take proceedings &aga
\?éi‘ afresh against the applicant, if they so desire, by
issuing a fresh charge sheet by the competant authority,

in accordance with law. No costs.
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(S.F. RAZVI) ' (USHA SAVARA)
MEMBER (&) MEMBER (A)
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