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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL,
NEW BOMBAY BENCH, NEW BOMBAY
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shri Ramdas Madhavrao Salunke,

Jjouse No.1l1l5, Sindhi Colony,

Near Hanuman Mandir,

Chalisgaon, ’ - :
Dists: Jalgaon. .. Applicant.

V/Se ,

1. Union of India through, : '
The General Manager,
Central Railway,
Bombay V.T.

2. The Divisional Railway Manager,

Central Railway,
Bhusawal.'. ' .+« Respondents.

Coram: Hon'ble Member{(a), Shri P.S.Chaudhuri

App ear/anc €3 |
1. shri D.V.Gangal
~Advocate for the
applicant. 3
2. Shri J.G.Sawant

Advocate for the
respondents.

JUDGMENT ¢~ ‘ o Dated: ™ 30.1.1989

[ e P ]

(FER: Shri F.S.Chaudhuri, Member(3))

This application was filed before this Tribunal
on 20.12.1988 under Section 19 of the Administrative
o Tribunals Act, 1985 ('thevAct’). The agplicantls prayer
is that his date of birth in the Raiiway record be
corrécted from 3.,1.1931 to 31.3.1935,with'consequential

benefits.

2. ‘ The arplicant is working as Chief Booking Clerk

N \
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at Chélisgaon on Centrél Railway. His cace ié that

he was born at 9.30 r.m. on 31.,3,1935 at Sihnar,

Distfict Nasik. He passed his High School Examination

in March, 1951 from Lashkar, Gwalior. He is the son

of an ex-Army man who served for about 10 years at the
timevof the Seconé World Waf.--ﬁe arylied to the Railway
Service Commission, Bombay on 9.11.1955 for the post |
of Commercial Clerk. Qn selection, he was éppointed

as a Commercial Clerk on Central Railway on 2.7.1959.

In all these three documents (viz. High school Examination
certificate, application to the Railway Service :
" Commigsion and entry in the Raiiway Service Reccrd) his

" date of birth was recorded as 3.1.1931. His contention

- is that this misiake occured due to inadvertance of

his parents, who were poor and un-educated.

3. 1t is the appliCant's case that some time in
about 1983 in the course of deposition as a witneés in
a case, a doubtAand objection was raised regarding his
correct date of bifth. As there was no record in the
Sinnar Municipal Register in regard to his date of
birth and as’his parents had.died a long time ago, his
maternal unclevnamed‘Lakshman Gopalrao Deshmukh was f
called for and filed an affidavti before the Judicial |
Magistrate First Class, sinnar on 18.4.1983 testifying
that the applicant héd been‘born at 9.30 p.m. on 31.3.1935,.
on this affidavit the Judicial Magistrate First Class
passed the following order:

"*Perused affidavit, issue letter to

Municipality Sinner for registeration of
name of Ramdas in birth register.”
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4. The birth was accordingly registered on
19.4.1983 in the Sinnar Municipality Register under
Section 13(3) of the Registration of Births and Deaths
Act, 1969. This registration has to be considered in
terms of the provisions of this sub-section which is
qguoted below:

“Any birth or death which has not been
registered within one year of its
occurrence, shall be registered only
on an order made by a magistrate of
the first class or a Presidency
Magistrate after verifying the
correctness of the birth or death and
on payment of the prescribed fee".

5, It is the applicant's cantentiun‘that this is
the first time that he came to know that his date of
birth was 31.3.1935 and not 3.1.1931, On 23.3.1984 he
made an applicgtion to the Chief Personnel Officer,

through the Divisional Railway Manager, Bhusaval

requesting him to éorrectvthe applicant's date of birth

‘in.the applicant's service record from 3.1.1931 to

31.3.1935. This was replied to by the Divisional
Railway Manager on 4.4.1984 stating that the request

could not be accepted, as the last date for making such

an application was 19.11.1973. On this the applicant

made another application dated 23.8.1385 stating that

"I was not on duty at that time and that I was busy

in my son's operation at Pune in Sanchet}i Hospital.

Due to this the above Gazeéte did not come to my notice",
In a replyudated 16.5.1986 he wgs sent & copy of the
earlier reply»and told that no correspondence would be

entertained regarding this matter in future. Thereafter,

on 13.7.1987 he made a representation to the Chief

4
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Personrel Oflicer in which he brought out that it was
only in 1984 that he came to know about his correct date
of birth., This was replied to on 7.4.1988 informing

him that his request had been examined by the competent

authority but it was regretted that it could not be

agreed to. Thereafter, the applicant made applications
to the Minister for Railways on 4.6.1988 both directly .
and throuéh an M.L.A. He was finally sent & comprehensive
reply by the Chief:Personnel Officer on.2;12,l988 inv'
which he was told:- '"You were appointed in 1959 as clerk,
aftér being selected by Railway Service Commission (now
Railway Recruitﬁent Board). You had recorded your date
of birth yourself in your service Register which was on
the basis of your School Certificate. The same date of
birth was indicated by you in the form which yoﬁ had
filled while applyiﬁg to Railway Service Commission (now
Railway Recruitﬁenﬁ Bdard). You did not ever represent
for a change in your recorded date of birth during your
service periodjeven'though such . an opéortuﬁity,was

extended to all railway employees till 31.7.1973."

;

6. The respondents have contested the aprlication
by £illing their written statement. I heérd Mr.B,.V.Gangal,
learned advocate for the applicant and Mr.J.G.Sawant,

learned advocate for the respondents.

7. Before starting his oral submissions Mr.Gangal
submitted that he offered the applicant's uncle, who is

present in the Tribuhal, for examination on oath in

' . . . ’ ' . Contdo * @ 5/"“ |
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terms of Section 22(3) of the Act. 1In support thereof
he cited Section 11(3) of the Industrial Disputes Act
and quoted extensively from the commentary thereon a£
pages 728 to 730 of Malthotra's "The Law of Industrial
Disputes", Vol.I, 1981 Edi#ion. It was his submission
that the unclexé evidence was, in-fact, material, He
bolstered his argumenﬁs by citing A.I.R., 1964 3C 719

and A.I.R. 1979 =C 1652. Theée two céses, however,

deal with the dismissal and termination of service of

employees and hence do not help him at all.

8. Mr.Sawant opposed.this submission on the ground
that the uncle's atffidavit was a matter of record and
this affidavit was not at issue in thié case, 1t was
his contention that Rule, 225 of the Indian Railway
Extablishment Code, Volume.I specifically dealth with
the question of "date of birth" and it was in terms of

this rule alone that the applicant's prayér had to be

‘examined. It was Mr.Sawant's submission that the

procedure and powers of this Tribunal is governed by

Section 22 of the Act and that Section 11 of the Industrial

Disputes Act is not relevant. It was his further
submission that, in any'case, the uncle's examination
on oath was not at all material as the case could just
as easily and .fairly be examined on the 5asis of the
uncle's affidavit élready available on record. In view

of his submission, I do not see any force in Mr.Gangal's

" arguments and I do not see any reason to examine the

applicant's uncle. The applicant's uncle, was therefore,

not examined.
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 his request on 4.4.1984, Even if he had, he should

9. _ Mr.Sawant,submitted that the application deserves |
to be rejected at the threshold on the ground of
limitation under Section 21 of the Act. He submitted

that thé applicant had no statutot§ right of appeal

against the Divisional Railway Mangger's rejection of

have challenged it within a reasonable period thereafter.
He also submitted that this.Trib?nal has held on more
than one occasion‘that the period of limitation is not
revived by making repeatea departmental representations.
He further added that the applicant hgd failed to pursue
the matter between 19.4.1983 and 23.3.1984, agéin
between 4,4.1984 and 23.8.1985 and finally between

16.5.1986 and 13.7.1987.

10. It would be relevant to mention at this point
that thé concept of a last cdate for'applications
regarding change of date of birth as mentidned at para 5
above arose because of an amendment to the Railway's
rules regarding alteration() of recorded date of birth.
By this aﬁendment which was issued uncer the Railway
Board's letter dated 3.12,1971 it was laid éownrthat
reguests for alterations of date_of birth should not
be entertained after completion of the probation period
or 3 years service, whichever is earlier. vAfter the
issuance of this amendnent it was represented to the

Railway Board that this amendment would cadselhardship

"~ to the Railway servants who were already in employment

on 3.12.1971 and who did not take advantage of the
provision of the rule regarding alteration of date of

birth as it stood before the above amendmeﬁt.
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Thereafter, the Railway Board issued instructions on
4.8.,1972 that such employees may be givgn an oprortunity

to represent agaiﬁst their recorded date of birth upto
31.7.1973. The last date of 19.11.1973 quoted at

para 5 abové would, therefore, appearAto'be incorrect,

the correct last date being 31.7.1973. 1In fact, it

is this date, viz. 31.7.1973, which has been quoted

in the final réply that was sent to the aprlicant by .

the Chief Personniel Officer on 2.12.1988.

11. Mr.CGangal countered this by citing a.T.R.
1988(1) CAT I, B.Kumar v. Union of India & Ors. In
this it has been held: |

“...While it is true that limitation

is to run from the date of rejection

of a representation, the same will

not hold goocd where the Department
concerned chooses to entertain a

further representation and considers

the same on merits before disposing

of the same. Since it is, in any case,
open to the Department concerned to
consider a matter at any stage and

redress the grievance or- grant the

relief, even though earlier representations
have been rejected, it would be inecuitable
and unfair to dismiss an application

on the ground of limitation with reference
to the date of earlier rejection where

the concerned Department has itself

chosen, may be at a higher level, to
entertain and examine the matter afresh

on merits @nd rejected it. This is what
exactly has haprened in the present case.."

12. Mr.Gangal also cited «.T.R. 1987(1) CAT 414,
Hira Lal v. Union of India and A.T.R. 19287(2) CAT 506,

R,R.Yaday v. Union of India & Ors. 1In these two cases,
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it has been held:
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",..the five year period of limitation
prescribed for the first time under the
said s.0. 3997 dated 15,12.1979 cannot
aprly to those Government servants who -
were in service by that day for more than
5 years... that period of limitation
prescribed under the said 5.C. would be
applicable to those who entered service
after 15,12.1979."
These ¢itationsndo not, however; help him in this case.
An identical situation had arisen on the Railways earlier
(viz. 3.12,1971) and had been corrected scon thereafter
(viz. 4.8.1972) as already brought out at ﬁara 10 above.
By this correction, the disadvantage at which the
applicant might have found himself was removed. Hence,

these two citations are nhot material to this case,

13. on going fhrough the record it is evident that
the applicaht's request for changing of date of birth
was originally rejected on‘ground of limitation. It
was only on 2,12.1988 that a compfehensive order
rejecting his regquest was given to him, Based on_this,
in my opinion, the case is not debarred by limitation

ané it does warrant examination by this Tribunal.

14, | Mr.Gangal's next submission was based on
Rule 225 of the Indian Railway Establistment Code
Vol.I. The Preface to the 1985 efition of this Gode
states that "The 1971 edition has now been revised to
-incorpdrate all amendments issued up to 31.12,1983 in
respect of relevant provisions and is issued by the
President in exercise of powers conferred on him by

the proviso to Article 309 of the Constitution". Rule 225

Contd,...9/-



is reproduced below:

#225,bate of birth.-(1l) Every person,

on entering railway service, shall declare
his date of birth which shall not differ |
from any declaration expressed or implied
for any public purpose before entering
railway service., 1In the case of literate
staff, the date of birth shall be entered
in the redord of service in the railway
servant's own handwriting., In the csse

of illiterate staff, the declared date of
birth shall be recorded by a senior railway
servant and witnessed by another railway
servant,

(2) A person who is not able to declare
' his age should not be appointed to railway
’ service,

(3)(a) wWhen a person entering service is
unable to give his date of birth but gives
his age, he should be assumed to hage
completed the stated age on the date of
attestation, e.g. if a person enters
service on lst January, 1980 and if on
that date his age was stated to be 18,

his date of birth should be taken as

lst Januvery, 1962,

(b) When the year or-year and month of birth
are known but not the exact date, the
lst July or 1lé6th of that month, respectively,
shall be treated as the date of birth.

(4) The Gate of birth as recorded in
accordance with these rules shall be held

to be binding and no alteration of such

date shall ordinarily be permitted
subseguently. It shall, however, be open

to the President in the case of a

Group A & B railway servant, and a .
General Manager in the case of a Group C & b
railway servant to cause the date of

birth to be altered.

(i) where in his opinion it had been
falsely stated by the railway
servant to obtain an advantage
otherwise inadmissible, provided
that such alteration shall not
result in the railway servant
being retained in service longer
than if the alteration had not
been made, or

(ii) where, in the case of illiterate
staff, the General Manager is
satisfied that a clerical error
has occured, or

(iii) where a satisfactory explanation
(which should not be entertained

Contd. . }.O/
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after completion of the probation period,

or three years service, whichever is

earlier) of the circumstances in which

the wrong date came to be entered is
furnished by the railway servant concerned,
together with the statement of any previous .
atcempts made to have the record amended.

Railway Ministry's decision:-.

(z) when a candidate declares his
date of birth he should produce -
documentary evidence such as a Matriculation
certificate or & Municipal birth certificate.
If he is not able to produce such an '
evidence he should be asked to produce
any other authenticated documentary
evidence to the satisfaction of the
appointing authority. Such authenticated
cocumentary evidence could be the School
Leaving Certificate, & Baptismal ‘
Certificate in original or some other -
reliable document. Horoscope should be
accepted as an evidence in support of
the declaration of age.

~ (b) If he could not produce any
authority in accordance with (a) above
he should be asked to produce an affidavit
in suprort of the declaration of age. '

(c) In the case of Group D employees
care should be taken to see that the date
of birth as declared on entering regular
Group D service is not different from
any declargtion expressed or implied,
given earlier at the time of employment .
as a casual labourer or as a substitute..”.

15, Mr.Gangal's submission was that the aprlicant
was a Group 'C' Railway servant and hence this rule\
empowered the General Msnager to cause the date 5f
birth to be altered. The rule did not provide for the
delegation of this power to any lo&gr authority. It
Qas bis submission ttat had such delegation been,
envisaged it would have been specificallyrmentioned as

has been done in Rule 215. It was his further

submission that Rule 2003(5) of the Indian Railway
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~which correspond to the Fundamental and Suprlementary

-1l -

Establishment Code, Vol.II defines‘competent authority -
as under:

", ..(5)Competent Authority, in relation to

to the exercise of any power under these

rules, means the President or any authority

to which such power is delegated in v
4prendix XXXII. (See also Rules 2282 and 2283)"

He added that no further delegation in.respect of change

of date of brith had‘been made under Rules 2282 and

. 2283 and hence no one other than the General Managér,

was conmpetent.to cause the date of birth to be altered.
I am of the view that this submission is mis-placed.
Volume II of the Indian Railway Establishment Code, in
which all these Rules are contained, contains Rules
Rules and Civil Service Regulétions aprlicable to all
¢ivil servants (other than railway servants) under the
Indian Union, who are subject to_tbe rﬁle—making powers
of the President; Rules 2001 to 2283 contained therein
pertain to rules corresponding to the Fundamental and -
Supplementary Rules and deal with the delegations in

v and supplementary
respect of these Fundamental/Rules. The relevant rule
as far as Vol.I of the Establishment Code is concerned
is Rule 124 of the Establishment Code Vol.I which reads
as underi-

"The General Managers of Indian Railways
have full powers to make rules with regard
to Railway servants in Group C & D under
their control provided they are not
inconsistent with any rule made by. the:
President or the Ministry of Railways."

There is, thefefore, nothing wrong in the General M&nager'f

delegating powers under Rule 225 to the Chief Personnel

Officer. The fact that there is no specific mention
\
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regarding delegation in Rule 225 does not detract

from the rule makiné powers given to General Managers

in terms of Rﬁle 124. an authority who can frame Rules
| cah also delegate powers in so far as these Rules are

concerned unless there isra s?ecific provision to the

contrary. There is no such contrary provision in

Rule 225.

16. Mr.Sawant submitted that while Rule 225(4)
) S precluded any authority other than the General Manager,
or some lower authérity to_whém the power is delegated
by the Géneral Managen;from changing the date of birth
' : : of a Railway Servarit, thé converse was not true. It
was his submissiOn‘that the normal situation was that
the recérded date of birth COﬁld not be altered but
three, and only threé, situations had been specifical%y
spelt out in Rule 225(4) under which the General Manager,
or some loﬁer authority to whom he had delegated this
povwer, could cause the recorded daté of birth to be
altered. It was his submission that, therefore, lower
authorities could reject the fequest of & Railway
servant for changing his date of birth.. In this case,
the recquest was firét rejected by the Divisional Railway
Manager, but was sﬁbsequently examined_ih detail.hy .
,’) SR the Chief Personnel Officer_and rejected by the latter.

I see nothing wrong in this.

17. ‘Mr.Sawaﬁt's final submission was thgt the
apﬁlicgnt‘s date of'birth‘had been recorded by him
in bis own hand both in the aprlication form to the
Railway Service Commission and the Sérvice Record.
It was also availabie in his High School Leaving

\
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Certificate, Mr.Sawant contended that the High School
Certificate should be taken as authentic because it

was quite unlikely that the applicant's father who hed

"served in the Army for so many years would make such
- \

a grieveus error in recording his son's date of brith.
All these three détes were the same, viz. 3.1.1931.
Mr.Sawant farily indicated tbat e would not like to
express a view on\whether the applicant's declaration |
of Gate of birth in the Railway Service Commission Form
could be regarded as "ahy declaration expressed or
implied for any public purpose before entering railway
service" as mentioned in Ruié 225(1). He added that,
nonetheléss, the School Leaving Certificate did indicate
a datehof birth and it is this date of 'birth which is
now being held to be binding. It was his submission
that the explanation now being pur forward by the
aprlicant had not been put forward within the stipulated
time limit. In cpncluéion, Mr,Sawant submiﬁted that,

in any case, the explanation now being forward was not
satisfactory and it was on these gréunds'that the
request had been rejected.

18. Based on this discussion, I am of the view that
the'application deserves to be rejected.

19, The application is accordingly rejected. 1In

the circumstances of the case there will be no order

as to costs.

(P.s.Chauchuri)
-Member (&)
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