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CENTRAL ADMINISTRATIVE TRIBUNAL 
NEP BOMBAY BEI'CH 

Date of decision: i3_7 19 89 

(In Civil Appea.l NO.17/1984 
RCS No.477/80) 

Shri Bhojsingh D.Daswafli 	..... 	Plaintiff— Applicant. 

Vs. 

Union of India & Another 	... 	Defendants Respondents. 

Coram: 

Hon'ble Mr. Justice Arnttav Banerji, Chairman. 

Hon'ble Mr. P.S.Chaudhuri, Member (Admthistrative) 

For the applicant .... 	Shri A.S.Bhambhani, Advocate. 

For the respondents ... 	Shri R.K.Shetty, Advocate. 

(Judgment of the Bench delivered by Hon'ble 
Mr.Justice Amitav Banerji, Chairman) 

The plaintiff—Applicant, Shri Bhojsingh D. 

J9 
DasWani filed a RégUlar Civil Suit No.477/1980 in the 

court of Civil Judge, Senior Division, Nash.ik. He 

/1 
had prayed for1fnandatory injunctiori.directiflg the 

defendants to refix the plaintiff's pay as per the 

recommendations of the two Boards of Officers held in the 

past. The suit was dismissed by the C:ivil Judge by his 

judgment and decree dated 6.8.1983. It was held that 

the cause of action for the suit arose in 19 by the 

latest if not in 19640  and the present suit filed in the 

year 1980 is clearly barred as per Article 58 of the 

Limitation Act. /The court held that the plaintiff was 
7 

not entitled to the mandatory injunction in view of the 

decision on issueJJos. I to 4 and the suit was dismissed 
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with costs. 

xigainst the judgmnt and decree, the plaintiff 

filed Civil Appeal N0.17/1984 in the court of the District 

Judge, Nashik and challenged the findings of the trial court. 

The appeal was filed within time. It remained pending until 

9.3.1988 when it was transferred to the New Bombay Bench of 

the Central Administrative Tribunal 	ereinafter referred to 

as 'the Tribunal'). On 2.6.19881, notice was ordered to be 

issued to the applicant (original Appellant) and respondents 

(original Defendants) in the Civil Appeal No.17/1984 9  fixing 

10.8.1988. The matter carneup before us thereafter for 

final hearing* 

he principal question vthich we have to consider 

in this case, 'is one of limitation. If the suit had not 

been filed within time and the finding was that the suit was 

barred by limitation, (as found by the trial court), then 

O 	
the appellant had to challenge the said finding. ,The 

quest ion whether the applicant would be entitled to any 

further relief as prayed for in the suit would depend on 

whether the court was satisfied that the finding on the 

question of limitation had been wrongly decided. In that 

vent,'thecourt would be entitled to go into other questions 

arising in the appeal. In case the decision of the trial 

court was correct on the question of limitation, no other 

question would 'be,onsidered. In the present case, 'if we 

come to the conclusion that the finding on the questionof 

limitation was correctand the trial court had taken a 



correct view of the law and facts, then in that event, the 

appeal will have to be dismissed without going into any 

further question 

An effort was made by the learned pounsel for the 

applicant that the question of limitation would not arise 

since the appeal has now been transferred to the Tribunal. 

We have no hesitation in holding that merely by 

filing an Application before the Tribunal or the transfer of 

a suit or appeal to the Tribunal, no fresh period.of limitation 

accrues under the Administrative Tribunals Act,1985 (herein-

after referred to as 'the Act).—The question of limitation 

pertains to the filing of the suit in the trial court. That 
/ 

will be governed by the law applica1e at that point of time., 

The Limitation Act 1,1963 1, would be applicable. Article 

in schedule to the Limitation Act pertains to the limitation 

for a suit to obtain any other declaration. The period of 

limitation is three Véas from when the right to sue first 

accrues. The question of applying the provision.s of the Act 

to the question of limitation does not arise at all. In any 

event, the Pull."Behch' of the Tribunal in MEF-IARBANKHAN vs. 

UNIONOF INDIA (1988 (8) AIC 575) clearly held that limitat-

ioneven after transfer has to be seen with reference to 

the Limitation Act in the case of a transferred suit. The 

prvisions of.  Section 21 of the Act will not be applicable in 

such cases. As the right to plead that the suit is barred 

by time vests in the defendant the moment the suit is filed, 

and that vested right cannot be taken away by implication, 

a suit pending in a civil court which was barred by time 

hi 



c 
having regard to the provisions of the Limitation Act cannot 

be declared to be within the time when there is no express 

provision either under the Administrative Tribunals Act or 

under the Limitation Act merely because it stood transferred 

from one forum to the other. The point is well settled and 

does not require any further elaboration. 

Another aspect of the matter which was urged by 

the learned counsel for the applicant was that the limitation 

did not begin to run in this case at all since the applicant 

filed an appeal to the President of India 25 years ago and 

that remained pending and had not been disposed of. The point 

is whether the pendency of the appeal before the President of 

India' would give a cause of action to the applicant to come 

to the court and ask for a declaration. Article 58 of the 

Limitation Act Column 3 speaks about the time from which 

period ber!s:. to run. That point has been described as 

"When the right to sue first accrues". If the right would 

accrue only after the decision of the President of India on 

the appeal, then in that event, the suit would be premature in 

the absence of cause of action. But that is not the case of 

the applicant. The applicant, however, states that it was not 

in. 1964 that the causeof action arose but at a later date i.e. 

7.6.1980 when the. statutory period of two months had 

expirdd after the notice under Section 80 of the Civil 

Procedure Code was received by the defendants. In the notice 

under Section 80, he had stated that he filed an appeal 

to the President of India for ref ixation of his pay but 

he doubted whether the appeal had at all gone to the President 

for his consideration. The Commandant, School of Artillery 

had strongly recommended his' case for ref ixation of his pay 

but the Army Headquarters went on refusing' to ref ix the pay 
of the applicant. The correspondence went on from 1953 till 

1972 and thereafter it was not possible for the applicant 

to reopen his case during the emergency and due to the native 

attitude shown by the applicant's superior officers. Since he 
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was 
to retire shortly and his pay had not been refixed as 

per the recommendatiops 	the Board of Officers. 
	He was 

hopeful of getting a good amount by way of arrears of pay 

after refixation which will enable him 
to support himself 

and his family. 	
Since the pay of the applicant was not 

fixed, the cause of action subsists till the date of giving 

the notice 
in 

It is appa 	 suit 

applicant had served as a civilian 	as Supervisor (Stores) 

• at the rate of Rs.4/- pe4ay 	at Ordnance Depot Drigh 

Road from 7 September 1942 to 15th Novembei,l947' 	He was - 

absorbed in Ordnance Depot, TalegaOfl Dabhade where h 

served till 17th April,1953. 	He was initially granted 

@ Rs.55/- per month and subsequently it was provisior11Y. 
pay 

ref ixed 	at 	s.105/ 	per month by audit authorities in 

February 91949. 	A Board of  Officers was held in Ordnance 

Depot, TalegaOfl Dabhade on 10th 
september ,1949 for the 

purpose of ref ixation of the pay of 	dsplaced personnel. 

The said Board approved the pay fixation of the applicant 

the basis of collateral evidence 	at Rs.105/- per month. 
on 

The applicant continued to draw the pay at the rate of 

R.105/-tll january,1951. 	By that time the applicant 

was due for two increments the 1st one on 2.7.1949 and 

the 2nd 	one on 2nd Juy,1950 but no action was taken 

by the authorities. 	The applicant's pay was, however, 

reduced 	to Rs.55.00 per month from 2.7.1948. 	Later, the 

Audit Authority fixed his pay at the rate of Rs.76.00 

On 

-
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per month including increments on the ground that the 

post of Lower Divisional Clerk and that of a Supervisor 

(Stores) were not comparable. His pay was reduced and he 

had to refund the difference overdrawn by him. On 

2e.2.1951, a second Board of Officers was held and it 

had recommended the fixation of applicant 0 s pay at the 

rate of Rs.104-00 per month. But the higher officers did 

not implement the recommendations of the Board. However, 

since at the time of leaving 	pakistan the applicant 

was getting Rs.4/- per day and the same was recorded in 

both the copies of certificate, the original as well as the 

in typing 
C.T.C. This mistakewas regretted by the applicant. But 

he was awarded censure by the Comnndant, School of Artillery i 

on 8.9.1953. Consequently, he was not allowed to take 

the benefit for the refixation of the pay at the rate of 

Rs..104/- per month as recommended by the Second Board of 

Officers. 

All these pacts were stated in the notice under 

Section 80 of the GIC so as to make out a case that great 

injustice had been done to him by reducing his pay from 

R5.105/- to Rs,55/- and not implementing the decision 

of the Second Board of Off icors at Rs.104/- per month. 

All this shows that when the pay was reduced from R.105 to 

Rs.55/- per month, a cause of action aro. Again, when 

the Second Board of Officers recommendation for fixation of 



pay at Rs.104/- per monthLnot accepted and implemented, again 

a cause of action arose. It is clear that the applicant did 

not approach any court of law for the redressal of his 

grievance at that stage. He went on corresponding with 

his officers and superiors from 1953 to 1972. He was a 

civilian employee in an ordnance organisation under the 

Army. He could approach either the High Court or the 

Civil court. He did not do so. He waited till 1980 to 

send the notice under Section 80 of the CFC and there-upon 

filed the suit In the Court of Civil Judge, Senior Division, 

Nashik. Article 58 of the Limitation is very clear that 

the period of limitation isthree years from when the right 

to sue first accrues. When his pay was reduced from 

Rs.105/- to Rs.55 per month, he did not file the suit then. 

Secondly, recommendation of O'rdf Officers for fixation 

of pay, was neithr' 	etd" 	implemented. There is 

no record to show that the recommendation by the Board 

of Officers was acceted by the Army Authorities. 

Consequently, the implernentatioh of the recommendation 

does not arise. If he had been inforTned of the nonacceptanCe 

of the recommendation by the Second Board of Officer, he 

could still approach the court at that time. Thirdly, 

serving of a copy of Notice under Section 80 CIC does not 

give rise to a cause of action. The notice is given to 

settle the matter within's' period of two months failing 

which the party aggrieved may file a suit for the redressal 

of his grievances. 
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It will, therefore be seen that the applicant had 

not approached the court at any point of time before 1980 

whereas the first accrual of cause of action was on 2nd 

July,1948, when his pay was reduced to R.55/-  per monti. 

Admittedly, he did not file any suit at that stage nor at 

any other stage until the filing of the present suit on 

20.6.1980. 

Regarding the filing of the appeal to the President 

of India, the first point to be seen is whether any tatu-

tory appeal was provided against the such oi'ders to the 

President of India. Nothing could be shown in this regard 

to us.If ittvas not, a statutory appeal the time spent 

during its .pendency cannot be excluded. Further, the mere 

filing of a representation (termed as an appeal) will not 

enhance the period of limitation. 

Further, Art.58 emphasises the period of limitation 

starts/commences 'when the right to sue first accrues' .If 

the reductioi of the pay Or the pay scale was ordered it 

gave rise to challenge the order by way of a suit.That 

was ordered on 2.7.1914.8.  Since that order was being chall-

enged in the present suit, it was necessary to file the 

suit 'Within three years of that date.: This"was'not-done,' 

and nbThotice'uder Se 8oCPCwaêven sent at this stage. 

Moreover, the Trial Court has also observed that the 

respondents had clearly informed the Applicant/Plaintiff in 

1972 that his case was finally closed and he was advised 

not to enter into any further correspondence in the matter. 
COLJr& 

The trial[iProceeded to hold that the cause of action for 

the suit arose in 1972 by the latest, if not in 1964.  Even 

by that standard, the present suit was still barred. 

have carefully looked into the question of limita-

tion and also heard the learned counsel for the parties 

at some length but we do not find anything to interfere 

with the finding of the trial court on the qe's.tion':of 

limitation The finding that the suit is barred by time is 

correct and we hold accordinlY 	rM 
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Some arguments were advanced by the learned 

Counsel for the applicant that if the order complained 

of was void time does not run and the said order can be 

challenged at anytime. The proposition is not disputed 

but the question is whether the order challenged was 

void. In the case of Krnini Kumar vs State of W.Bengal 

1972 SLR 746 (at page 750) Hon. Beg J. speaking for the 

Supreme Court, observed "A case in which 	a tax is 

imposed under a clearly void law is different from one 

where seriously contested 	 questions of fact 

have to be decided before an order of dismissal could be 

held to be void." In the present case the order complained 

of was of reduction of pay. Actually, it was a case of 

fixa'tion of pay.  The applicant had come from Pakistan and 

claimed that his pay should be fixed on the basis of his 

getting Ps. L/ per day in Pakistan. The ibuiden was on the 

applicant that he was .ernplöyed. thereon. a regular basis 

and the scale of pay he was drawing. Ths had to be estab-

lished by evidence. He failed to establish that he was in 

regular service in Pakistan. The rate of pay at Ps. Lf/_ per 

day indicated that he was temporarily employed at the most. 

The question of giving him a similar scale of pay would 

arise if he was in regular service in Pakistan.The corres-

pondence on the record shows that the applicant had made 

wrong statements several times and the authorities were 

not prepared to accept the same. All these matters per-

tamed to questionsof fact. The applicanthas not been 

able to show how the order was void, or 'void ab-initio, 

Consequently,the contention that the suit was not barred 

Ll 

by time as the order was void, is wholly untenable in this 

case. 

7 	1' Once it is held that the suit was barred by time, 

it will be futile to consider the merits of the Civil 

Appeal. We, therefore 	do not think 	it 	just 

LI 
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and proper to refer to all the arguments orour answers to 

the questions raised by the learned counsel in this regard. 

We are satisfied that the decision of the 

trial court on the question of limitation is in accordance 

with law and the finding that the suit is barred by time 

is correct. For the reasons indicated above, we decline 

to interfere with the judgment of the 'trial court and 

dismiss this Transferred Application (Civil Appeal' No.17/84). 

In the normal course, costs should follow the event. But 

taking into consideration that the applicant was a low 

paid employee in the Defence establishment and has since 

been retired in 1980, we decline to award any costs 

a 

to the 

onden LW  

(P.S .Chaudhuri) 
Member (A) 

(Amitav Banerji) 
Chairman. 
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