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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

N EW IS60BCEKX BoMBAY BENCH

0.A. No. 198
T~A No 25{1988 '

(In Civil Appeal No.l17/1984
RCS No.477/80) .

DATE.OF DECISIOﬁ 15 - 7’ ‘ 9,8 9

i Bhojsingh D.Daswani e
- Shri ) ¢ Petitioner

Shri A.S.Bhambhani, Advocate for the Petitionerts)

Versus

Union of India & Another

Respondent

Shri R.K,Shetty, Advocate for the Responacin(s)

aORAM ;

The Hon’ble Mr. Justice Amitav Banerji, Chairman.

The Hon’ble Mr. P.S. Chaudhuri, Member (A).

P , .
1. Whether Reporters of local papers may be allowed to see the Judgement?/

2. To be referred to the Reporter or not? Ny

3. Whether their Lordships wish to see ihe fair copy of the Judgement?  pp -

it needs to be circulated to other Benches of the Tribunal? N¢

(P.S.Chaudhuri) (Amitav Banerji)
Member (A) . Chairman.
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- Transferred Application No.25/1988. Date of decision: '13—7- 198? .
(In Civil Appeal No.l17/1984 . - :
RCS No.477/80) - :

Shri Bhojsingh D.Daswani  ..... ~ Plaintiff- Applicant.
| Vs. |

Union of India & Another - ... = Defendants- Respondents.

coram:
<&? ' | Hon'ble Mr. Justice Amitav Banerji, Chairman.

e
,
{

> | Hon'ble Mr. P.S.Chaudhuri, Member (Administrative)

For the applicant ... Shri A.S.Bhambhani, Advocate.

For the respondents eee Shri R.K.Shetty, Advocate.

(Judgmeat of the Bench delivered by Hon'ble v
Mr Justice Amitav Banerji, Chairman)

The plaintiff-Applicant, Sori Bhojsingh De

¥
| . . 0
-4 Daswani filed a Regular Civil Suit No.477/1980 in the \f
court of Civil Judge, Senior Division, Nashik. He ‘
had prayed fog/z;ndatory injunction directing the 1
defendants to refix the plaintiff's pay as pér the

recommendat{ons of the two Boards of Officers held in the

past. The suit was dismissed by the Civil Judge by his

judgment and decree dated 6.8.1983. It was held that -
‘X ‘ the cause of action for the suit arose in 1972 by the

latest if not in 1964, and the present suit filed in the

year 1980 is cleariy barred as per Articie 58 of the

g

not entitled to the mandatory injunction in view of the-

Limitation Act./:rhe court held that the plaintiff was  °

decision on issue Nos. 1 to 4 and the suit was dismissed




¥

, B @

with costs.

Against tﬁe‘judgment and decreg,vthe plaintiff
filed Civil Appeal No.l7/1984 in the court of the District
Judge, Nashik and challenged the—findings of the trial court.
The appeal was filed within time. It remained pending until

9.3.1988 when it was tpansferred to the New Bombay Bench of

| the Central Administrative Tribuniéfﬁggreinafter referred to

as 'the Tribunal'). On 2.6.1988, notice was ordered to be

issued to the applicent (original Appellant) and respondents

(original Defendants) in the Civil Appeal No.17/1984, fixidg
10.8.1988. The matter came up before us thereafter for

final hearing;

5§§;he principal question which we have to consider

in this case, is one of limitation. If the suit had not

PREPENN -

been filed within time and the finding was thét the suit was .
barred by iimitation, (as found by the trial court), then
the appellant had tg challenge tﬁe said finding. The
question whether the applicant would be entitled to any
furfﬁer relief as prayed for in the suit would depend on

whether the court was satisfied that the'finding on the

e

question of limitation had been wrongly decided. In that
eévent, the court would be entitled to go into other questions

1

arisihg in the appeal.g-ln case the decision of the trial {

court was correct on the question of limitation, no other |

question would be considered. In the present case, if we

" come to the conclusion that the finding on the question- of .

limitation was correét(and the trial court had taken a ]

0b
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correct view of the law and facts; then in that event, the
, appeél will have to‘be dismissed withoqt going into any
furtﬁer questioe;/éjﬁfﬂ
An e;;:;t was made by the learnéd counsel for the

applicant that the question of limitation would not arise

since thé appeal has now been transferred to the Tribunal.
We have no hesitation in hblding that merely by

\j‘ - filing aﬁ Appiicatioﬁ before the Tribunal or the transfer of ;
a suit or appeal to the Tribunal, no fresh period . of limitation
accrues under the Administrative Tribunais‘Act,lQBS‘(herein~
‘after referred to as 'the Act!) & ‘The question of limitation
pertains {o>the filiné of the suit in the trial court. That
will be governed by the law appliqaﬁle\ at that point of time.,
The Limitation Act,lééS, would be applicable. Article : :.58

in schedule to'the"Limitation Act pertains to the limitation
for a suit to 6btain any other declaration. The period of

‘limitation is three years from when the right to sue first

_accrueé.' The qUeStiQn of applying the provisions of the Act

to the question of limitation does not arise at all. In any

event, the Full Berich of ~the Tribunal in MEHARBAN KHAN vs.

UNION OF INDIA (1988 (8) ATC 575) clearly held thet limitat= "

ion}even}after transfer has to be seen with reference to

the Limitation Act iq,fhe case of a tranéferred suit. The

prbvisions:of Section 21 of the Act will n§£.be applicable in
such cases. As the right to plead that the suit is barred

by time vests in fhe defendant the moment the suit is filed,

and that vested right cannot be taken away by implication,

a suit ad i S m ass ‘ .
pending in a civil court which was barred by timé

,
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havmng regard to the provisions of the Limitation Act cannot
be declared to be within the time when there is no express
provxsxon ‘either under the-Admlnxstratlve Tribunals Act or

under the Limitation Act merely because it stood transferred

~ from one forum to the other. The point is well settled and

does not require any further elaboratlon.

| Another aspect of the matter which was urged by
the learned counsel for the applicant was that the limitation
did not_begin to run in this case at all since the appliéant'
filed an éppeal to the President of India 25 years ago and
that remained pending and had not been disposed of. The point
is whether the pendency of the appeal before the'Prgsident of
India would give a cause of action to the:applicant to come'

to the court and ask for a declaration. Article 58 of the

Aleltatlon Act, Golumn 3 speaks .about the time from which

period begins: to run. That point has been descrlbed as
"When the right to sue first accrues". If the right would
accrue only after the decision of the President of India on

the appeal, theq in that event, the suit would be premature in

 the apsence of cause of action. But that is not the case of

:the appllcant. The applicant however, states that it wes not

in 1964 that the cause of action arose but at a later date i.e.

7.6.1980 when thé.statutory périod of two months had

- expired after tbe.hotice under Section 80 of the Civil

Procédure.Codg7was received by the defendants. "In the notice

" under Section 80, he had stated that he filed an appeal

to the President of India for refixation of his pay but
he doubted whether the appeal had at all gone to the President
for his consideration. The Commandant, School of Artillery

had strongly recommended his case for refixation of his pay

 but the Army Headquarters went on refusing to refix the pay

of the applicant; The correspondence went on from 1953 till

1972 and thereafter it was not possible for the applicant
to rngen his case during the emergency and due to the negative

attitude shown by the applicant's superior officers. Since he

&
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was to retire shortly and his pay had not been refixed as

-

per the recommendations of the Board of Cfficers. He was

hopeful of getting & good‘amount by way of arrears of pay
after refixation which will enable him to support himself
and his family. Siﬁce the pay of the applicant‘was not
fixed, the cause ofjaction sﬁbsists till the date of giving
the notice’

It is apparent from- the,perusal of the PlalntZthe suit
applicant had serveﬁ as & civilian as Supervisor (Stores)
‘at the'rate of Rs.4/-_perkay at Ordnance Depot Drigh
Road from 7 Septgmbgr 1942 to 15th Novembér,1947. He was.;
absorbed in Ordnance Deéot, Télegaon Dabhadé where he
Ser;ed till 17th Aprii,1953. He was initially granted
pay @ Rs.55/-‘per month and subsequently it was provisionally
'refixed at\Rs.lO5/? per month by audit‘authorities in
February,l94§. A Board of Offlcers was- held in Ordnance
.Depot, Talegéon Débhade on 10th September,1949 for the
‘ purpose'éf refixation of the pay of ,aiSplaced personnel.
‘The said Board.éppfoved the‘pay fixation of the applicant
on the basis of collateral ev1dence at Rs. 105/- per month.
The applicant continued to draw the pay at the rate of
'Rs.105/- .till Janua.‘ry,195l. By that time the applicant
was due for two increments the Ist one on 2.7.1949 and
the 2nd one on 2nd Ju&y,lQBO but no action was taken

by the authorities. The applicant's pay was, however,

reduced to Rs.55.00 per month from 2.7.1948. Later, the

>

Audit Authority fixed his pay at the rate of Rs.76 .00

w‘ .
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per month including increments on the ground that the

-6

post of Lower Divisional Clefk and that of a SupervisorA

(Stores) were not comparable. His pay was reduced/and‘he
had to refund the difference overdrawn by him. On

. 28.2.1951,.a second Board of 6fficers was held and it
had recommended ﬁhe fixation of applicant's pay at the
‘rate of Rs.L04-00 per month. But the higher officers did-
not implement the recommendations of the Board. However,
since at the time of leaving '~ Pakistan the applicant

was getting Rs.4/- per day and the same was ~recorded in ,

both the copies of certificate, the original as well as the

' : ~in typing
w C.T.C. This mistake¥was regretted by the applicant. But

he was awérded censure by the Commandant, School of Artillery'l

-on 8.9.1953. Conseéugntlf, he was not allowed to take
the benefit for fhe £efixation of the pay at the rate of

' Rs.l04/=- per month as recommended by the Segpnd Board of/
Officers; . | |

All these facts were stated in the notice under

Sectibn 80 of'UNeCIC'so as to make out & case that great
injustice ﬁad been done fo him by reducing his pay from

.R5.105/~ to Rs.55/= and not implementing the decision
of the Second Boa;d.of Officers at Rs.l04/- per month.

" All this shows that when the ﬁay was reduced frqn Rs.lb5,to -
Rs.55/- per month, @ cause of action aros#y.  Again, when.

the Second Board of Officers recommendation for fixation of

)
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pay at Rs.l04/- per month[not accepted and implemented, again

cause of action arose., It is clear that the applicant did
not approach any court of law for the redressal of his
grievance at that stage. He went on corresponding with

his officers and superiors from 1953 to-1972. He was a

- civilian employee in an ordnance organisation under the
- Army. He could approach either the High Court or the

_Civil court. He did not do so0. He waited till 1980 to

send the notice under Section 80 of the CFC and there-upon
filed the suit in the Court of Civil Judge, Senior Division,

Nashik. Article 58 of the Limitation is very clear that
the period of limitation is-three'years from when the right

to sue first accrues. When his pay was reduced from
Rs.105/- to Rs.55 pe? month, he did not file the sult then.
Secondly, recommendation of B@@rﬁ’af'Officers for fixation
of pay was neithepelct_eptédt nopn imple?nented. There is
no record to show tﬁét the recommendation by the Board

of Officers was accebted by.the.Army Authorities,
Consequently, the implementation of the recommendation

does not arise. 1If he had been informed of the non=acceptance

"~ of the recommendation by the Second Board of Officers, he

could still appréaéh the court at that time. Thirdly,
serving of a copy of Notice under Sectio;v80 CIC does not
give risé to a cause of action. The notice is given to
settle the matter within'é period of two months failing

which the party aggrieved may file a suit for the redressal

of his grievances. ' a%
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It will, therefore be seen that the applicant had
not approached the court at any point bf time before 1980
whereas the first accrual of cause of action was on 2nd
July,1948, when his pay was reduced ' to Rs.55/- per month.
Admittedly, he did not file any suit at that stage nor at
any other stage until the filing of the present suit on
20.6.1980. o

Regarding the filing of the appeallto the Presi@ent
of India, the first point to be séen is whether any statu-
tory appeal was provided against.the such ordefs to the
President of’ Indla..Nothlng could be shown in thls regard
to us. If 1t was not a statutory aopeal the time spent
during its pendency cannot be excluded. rurther, the mere

filing of & representation (termed as an appeal) will not

enhance the period of limitation.

Further, Art.58 emphasises the period of limitation

v starts/commences 'when the right to sue first accrues'.If

the reduction of the péy or the pay scale was ordered it

gave rise to challenge the order by way of a suit.That

was ordered on 2.7. 1948 Since that ofder was being chall-

enged in the present suit, it was neceqqary to file the

sult within three years of that date. This was not-donej’

" and nd'notgce’under,Sec;BQfCPC}waé?éven sent at this stage.

7 Moreover, the Trial Court has alsébobserved'that thé
respondents had cieérly informed the Applicant/Plaintiff in.
1972 that his case was finally closed and hg-was advised
not to enter into any further correspohdence in the matter.
The trialzggggéeded to hold that the cause bf~action for
the suit arose in 1972 by the latest, if not in 1964. Even
by that standard, the present suit was still barred.
?ff;/ge have carefully looked into the guestion of limita-
tion and also heard the‘learned counsel for the pafties
at some length but we do not find anything to interfere

with the finding of the trial court onvtheqpeStionfof

limitation. The flndlng that the suit is barred by time is

correct and we hold accordlngli;;;/(a$
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Some arguments were advanced by the leérned
Counsel for the applicant that if the order complained
of-was void time does not run and the said order can be
,dhallenged at anytime. The propOSition is not disputéd

but the question is whether the order challenged was

- void. In the case of Komini Kumsr vs State of ¥W.Bengal

1972 SLR 746 (at page 750) Hon. Beg J. spezking for the
Supreme Court, obsefved "A case in which/~ a tax is
imposed wunder =z clearly void law is different from one
where seriously contested HXXHAEKIGHK questions of fact -
have to be decided béforé an order of dismissal could be
held to be'void." In the present case the order complained
of was of reduction of pay. Actually,-it was a case Of
fixgtion of bay. The applicent had come from Pakistan and
claimed that his pay should be fixed on the basis of his
gétting Rs. 4/« per day in Pakistan. Thé"butden was on the
aprlicant that he was empmbyea'thefefan.a regular basis
and the scale of pay he was drawing. This had to be estab-
lished bj evidence. He failed to establish that he was in
regular service in Pakistan. The rate. of pay at Rs. 4/- per
day indicated that he was temporarily employed at the most.
The quéstion‘of giving him a similar scale of pay would
arise if.hé was in fegular service in Pakistan.The corres-
pondence on the recofd shows that the-épplicant had made*

wrong statements several times and the authorities were

- not prepared to accept the same. All these matters per-

tained to questions of fact. The applicant has not been
zble to show how the order was void, or 'void ab-initio'.
Consequently,the contention that the suit was not barred
by‘time as the order was void, is wholly untenable in this
case. //// -

%f/g;ce it is held that the suit was barred by time,
it will be futile to consider the merits of the Civil

Anpeal. We, therefore do not think it Jjust

oy

Y

— _ - o

M L

Pr—

i T s "D g



vy

(P.S.Chaudhuri)
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and proper to refer to all the arguments or our answers to

the questions raised by the learned counsel in this regard.

:We are satisfied that the decision of the
triel court on the question of limitation 1s in accordance

with law and the finding tha%lthe suit is barred by time
is correct. For the reasons indiceted above, we decline
to interfere with the judgment of the ‘trial court and

dismiss this Transferréd Application (Civil Appeal No.17/84).
. i

ot

In the normal course, costs should follow the event. But
taking into consideration that the applicant was a low
paid employee in the pefence establishment and has since .

been retired ' in 1980, we decline to award any costs

. (Amitav Banerji)
Member (&) | - Chairman,
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