
BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL 
NEI.JB01BAY BENC 	, 	NEW BOMBAY. . 

ORIGINAL PPLICAT ION NO 4/88. 

Shri. S.V. Sawant, 
.101, 	'Ajay', 	1st 	Floor, 
T.H. 	Katarie. Marg, 
flstunga 	(Uest), 
BOMBAY - 400  016. .. 	pplicaflt. 

\J/s. 

1. 	Union of 	India, 	through 
The Secretary, 	 . 
Ministry of Finance, 
(Department of Re'jenue)', 
New Delhi. 	 S 

The Secretary, 	. 
Union PubliO SerJice Commission, 
New 	Delhi. 	. 	 S. 

Chief Commissioner of Income 
Tax 	(d.ministration) and the 
Commissiáner of Income Ta, 
Bombay City - 	I, 	. 
BOMBAY. 	S . 	 . .. 	Respondents. 

Coram- Hon'ble Shri Justice U.C. Srivastava, Vice Chairman. 
Hon'bie Shri (1.Y. Priolkar, Member (A). 

Appearances .• 

Mr.M.A. Mahalle, Advocate 
for the applicant and . 
Mr.\J.S. F1surkar, Advocate 
for the Respondents. 

ORAL JUDGMENT 	 . 	DATED: 9.8.1991. 

PER : Hon'ble Shri • U.. $rivastavs, Vice Chairman 

The applicant started his service career on the 

lower post in the cadre ros.e upto the position of Income 

Tax Officer in the Incrne Tax Department has approached the 

Tribunal against the order of penalty passed under Rule 9 

of C.C.S,(Pension) Rules 1972 by the President withholding 

his entire pension on permanent basis in respect of which 
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charge sheet was issued only 4 days prior to his retirement. 

The applicant was promoted as IncomelTax 'Oficer Grade B on 

4.2.1976 and attained the age of superannuation or 25.4.1985 

. •on whicI'date he retirdd from ser\iice. As Inôorne' Tax, Officer• 

B Grade-being Junior O??icer the applicant was posted as 

8th Income Tax Officer t0'.jard Bombayand waS'give!l 

summary charge a charge where only cases having small income 

:are . assessed and expectation is diposai of such cases 

xpédit'iously. As per averment of the applicant who was 

assigned othe± duties and cases at times disposed of 

thousands of such cases and coulddevote lierally S to 6 

minutes per assessment. 

2. - 	On 27.61984 the applicant was served with a 

charge sheet undcr Rule 14 of C.C.S.(C.C.A.) Rules, 1965 

charging him.of contravening Rule 3(1) and (2) of the C.C.S. 

Conduct Rules 1964 and the precisely three charges against 

him were that during the period 197-80 (a) made assessment 

in Several cases in dishonest and malaride manner and, (b) 

caused wrongful loss of reuGnue to the Government and (c) 

displ-3yed gross negligence 'as well as carelessness in 

discharghg of his düties. In the charge sheet references to 

8 assessments made by him were made three of 1977, one of 

1978. and two of 1979 and remaining two of 1980. In the reply,  

filed by the Department it has been s.tated,it was not correct' 

to say that •8 cases were picked out by the Commissioner of 

Income Tax but as a matter of fact during course of inspection 
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it was 'found out that applicant had completed 188 capital 

build up cases in all irregular manner and it is out df' 

these ces 8 were picked up for detailed examination and 

in these cases it woe found that serious irregularities 

were committed by the applicant. The irregularities so 

found according to the respondents were not in thenature 

of mere pieces of bad work or inu'olving negligence but 

.shoued active involvement of the applicant in conniving with 

the Income Tax practitioner ,concernd in bestowing undue 

favours on - the assesSeeS concerned. Regarding loss of 

revenue it was said: that it was. not correct to say that there 

was no lossdf re'jenue in cases of capital build up,, the 

amount of loss' of revenue is difficult to quantify as it 

depends as to how the fictitious capital is utilised by 

third parties 'fOr show,ing.aS loans which are actually bogus, 

however loss in inh'brent in capital build up cases and it is 

difficult to quantify the same. 

3. 	, 	An enquiry officerwaS appointed to make enquiry 

in .respec'L of charges and the applicant filed his defence on 

25.4.1985 denying the charges pleading withholding and non 

supply of some documents and that the cta rge of loss of 

revenue as its face of urong'uhen the depetment itslr, 

which did not quantify it, was not able to. guess it. It was 

only in one case out of 8 assessment was reopened by the 

Commissioner and later on arter tw.o years the assessment was 

co•mp•leted exparte and again on the same day it was reop'ened 

and no further action has been token to ascertain loss of 

V 
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4. 	Theonquiry officer after completing the enquiry 

-. 	submitted his report holding that chageS against applicant 

were ptoved. 

5. 	It was thereafter the provisional conclusion of 

proof ws charges withhoLing of his pension was served Upon 

him againt uhibhhe filed representation which was rejected 

and the penalty proposed was maintained. Before imposing 

the penalty the Union Public Service commission was also 

consulted. The Public Serviceommission agreeing with the 

findings of the Enquiry Officer approved the penalty. In the 

penalty order it was observed It has been established in the 

enquiry that Shri Sauánt completed assessment in 8 cases 

mentioned, in the charge sheet in a negligeht and careless 

manner and that there are circumstances which suggest that 

these lapses are not merely the result of pressure of work 

or inexçerience etc, The sequence of events in respect of 

all ,the above cases shows a common ptter'n in which returns 

for sthveral years were fi led together, all the assesses were• 

new asses.Se wrong addresses were mentioned on such returns to 

bring them..within the territorial jurisdiction of Shri Saant 

regarding the source of capital or the disclosed inOome all 

the caseS were represented by the same advocate, at some  

returns were not received through th.e normal channel and some 

assessment orders were anti dated, The$ circumstances 

clearly establishes that Shri Sawant had played an active 

role in completion of these assessments as ,a manner designed 

to confer undue benefit upon these asses. His plea that 
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these lapses were a result• of time o knotledgeis untenable. 

It is obvious that Oompletion of several assessments in such 

a manner has caused loss of revenue for which Shri $awent 

is responsible though the exact loss of revenue may hot have 

been quant,ified. 	. . 	.. 	. 

6... 	Learned counsel for the applicant attacked the 

order on the variety of. grounds. He contended that out of 

thousands only 8 petty cases wer*e spotted out and loss of 

income was neither quantified nor any particular amount could 

be established malafide was not proved and there was no 

allegatiOn of any ,personai and charges so established do not 

amount to misconduct. or grv.e misconduct for which punishment 

could have been awarded and that quasi judiôial order capnot 

be subj'ected to departmental enquiry order is violaive of 

Article 21 of the Constitution,of India, the enquiry is 

vitiated because of denial of reasonable apportunity to 

defend. . 	 . ... 

7. 	It has not been alleged or established that the 

punishment so awarded without followingany procedure of law 

or that the rules regarding procedure so followed was not 

fair or reaonable ther,O .is no quesion of appJ.icability or 

Article 21 of the ConstitUtion of India. The contention of 

learned counsel that thenquiry is to be. equated with 

criminal tri,al or under trial prisoners and the cases 

regarding criminal trial in which Article 21 of the 

Constitution of India was applied have no applicability 

...6.. 
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whatsoever to the instant case as delay in the matbers of 
case 

under .trials or crimina.Lcannot be equated with, delay in 

holding departmental enquiries which at times can be held 

after. 	noledge of f'acts and investigation and does not 

affect liberty of a person. 

8... 	Regaringmisconductlearned counsel contended 

that negligence and carelessness even if established in 

performance of duty would not amount to'misconduct' so as to 

attract the, extreme peniti. In this connection reference 

has been made to the case of' Union of India \Js. J. Ahmad 

A.I.R. 1979 S.C. 1022. In the said case the facts of which 

were uite different,it was observed 'tIt is however difficult 

to b elieve that lack of efficiency of attainment of highest 

standard in cischarge of:duties attached to public oPficé 

would upso facto contiute misconduct. There may be 

negligence in. performance of-duty and a lapse in performance 

of duty or. error of jUdement in ev.aivatirig the duty or errOr,  

of judgement in evaluating the developing situation may be 

negligence in discharge' .df duty. but would not cDnsf.itute 

misconduct unless the consequences directly ettributoble to 

negligence be such as to be irreparable or the resultant 

damage would be so heavy that the degree of cuipability may 

indicate grossness of'the negligence. But in any case failure 

to 3ttain highest standard of efficiency in the performance 

of duty permitting' an inference of negligence would not 

constitute misconduct nor for the purpose of R-b-le 3 of 

Conduct Rules would indicate lack bf, devotioh of duty..... 

The instance case findings as extracted above are 

hot confined to negligence or deviation of duty bu.t as it is. 
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the so ascribed in substance to the applicant have elements 

of deliberateness, gong out of way for some purpose or 

objective and resultant loss of revenue which it was bound 

to result notwithstanding the absence of assessment of 

quantum which 'requires full exercise'and scrutiny. As such 

charge as established amounts to 'misconduct' and such the 

same goes much, beyond the case of J. Ahmad (Supra) or that 

of A.L. Ka.ira A.I.R. 1984 S.C. 1361. 

•, 	10. 	It was next contended that quasi judicial orders 

cannot be subject matter of Departmental action and in this 

V  connection reference has been made to the case of U.D. Tiwari 

Vs. 'Union of India (Civil Appeal No.799 of 1990) arising out 

of SLP (c) No.2635-36/691 decided by Hon'ble Suprme Court of 

India and the case of i.N. 14ureshi \Js. Union of India. 1988(9) 

A.T.C. 500 decided by Central administrative Tribunal, 

.' 'Ahmedabad Bench and the case of Vireñdra Prasd Vs. Union of 

India 1988(3) SLJ 545 CT in which' it wa held that errors in 

quaijudiciál order can also be reviewed by higher authority 

In Iureshi's case the charge was that 5.2 assessments were 

completed without investigation and jurisdiction and same 

resulted' in serious loss to revenue and bdnefit to assessees. 

But in the instant matter the assessments were mde in exercise 

of summary jurisdiction. There was no us and it was more o 

less exparto prQceedings and department had no say in the 

matter so as to bring it in the realm of quasi judicial 

proceedings. The cases large in numbers were not cases of 

error of jud.emnt bt as .the conduct and facts state the same 
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soaked with deliberateness for save the tax which the 

assesses would have paid!f the assessmentwcUld hae been 

made with full and four scrutiny the prime requisite for 

passing assessment orders accepting the returns so submitted 

The assessment could undoubtedly be reopened but if detected 

on complaint or ivestigation if fact in this behalf come 

to the notice of Commissioner. As such the cses cited by 

the applicants are distinguishable and not applicable to 

instant case. 

1. 	It was then cortnded that prirLciples of natural 

justice were violated. and• reasonable opportunity to defend 

ws not given. In this connection it was contended that 

although applicant askad for copies of 46 documnts but'some 

were wiithheld prejudicing his defence and no action was also 

taken in this behalf by the enquiry officer even though the 

same was broiJht to his notice. Even some of the prosecution 

dcdumen'ts were in complete. The documentb which were asked 

for by the applicant were copies of circulars for showing wotk 

iad, Office .manuall Departmental Instruction and orders 

daily rconciliation statement, numbering'machines t  All 

inward registers, Progress reportC, stock ragisters, stamp 
p 

register, inspection notes, annual confidential report,lit of 

black listed coppanies:, complete record of assess,,ees etc. 

The enquiryofficdr allowed all all the 46 documents except 10. 

last one not having been specified.' 'For others also reasons 

were specified. Some of the circulars were not allowed,as 

dates were not given, numbering machine was not considered 

necessary, PC.R refused as in departmental.enquiry same can not 

be medd available two ducumens were not allowed nature was not 

specifiod. Records of proceedings under Section 263 in Jl 
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cases not allowed as the purpose could be served by other 

documents. not allowed. No:thit.ke ±n.the order passed by 

I 	 . 
the enquiry officer whoa  assigned reasons could be pointed 

out. The incompleteness of any prosecution documents also 

was not brbught to our notice. Thus all the relevant 

documents were allowed by the enquiry officer and their has 

been no denial of opportunity. or prejudice to the applicant 

in his defenca. 

12. 	Learned counsel also attached the findingsso 

arrived at by the Enquiry Officer which were accepted. The' 

Enquiry Officer afte,r discussing evidence in detail hs 

arrived at the conlusion5. The conclusions are based on 

evidence of cOurse from tha evidence certain inferences were 

drawn. Ttle inference so drawn arises from the evidence and 

only when no other infernce oxx could be possible. If 

favour ws shown and urdng returns were accepted or due 

enquiry was not done which would have msulted in reacting 

the return the naturl concluCion would be that same has 

caused loss to revenue, the quanturfi which requires a fresh 

xercise. The findings so arrived at could not be said to be 

parverOc and is bas*ed  on evidence. Even if could be said that 

evensomeuthor conclusion was possible that would not make 

A 	 finding pervore or asailable in these roceedings. IL may 

ho that 1asser punishment culd have been yiven and after 

lapse of so many years entire pension should not have been 

withheld but the Tribunal ha no jurisdiction to inberfe.re  

in the uanLum of punishment in iiew ofwhat has been held 

by Han'ble supreme OQurt in union of. India 'is. Permanend 
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We mut unequivocally state that the 
jurisdictiqn of the Tribunal to interfere 
with the disciplinary matters or punishment 
cannot be•eqated with- an appellate 
jurisdiction. The Tribunal cannot interfere 
.with the fihdings of the Inquiry Officer or 
competent authority where they are not 
arbitrary or xbteriy.perverse. It is 
appropriate to remember that ,the power to 
impose penalty on a delinquent officer is.  
conferred on the competent authority either 
by an Act of legislature or rules made under 
the proviso to Article 309 of the Constitution.' 
If therehas been an enquiry consistent with 
the rules and in acco'dance with principles of 
natural justice what punishment would meet the 
ends of justice is a matter exclusively within 
the jurisdiction of the competent authority. 
If the penalty can lawfully be'irposed and is 
imposed on the proved, misconduct, --the Tribunal 
has no power to sub3titute its awn discretion 
for
'
that of" the authority. The adequacy of 

penalty unlessit is rnala fide is certainly not 
a matter fox the Tribunal to concern with. The 
Tribunal also enriot interfere with the .penalty 
if the conclusion of the inquiry Officer or the 
competent authority is based on evidence even if 
some of it is found to be irreleva.nt'or extraneous, 
to the matter.-" 	-. 	. 

The grounds on which interference can be made being wanting 

in 'this case.  

' 	13g. 	In view of what has 'been said above the 

application deserves to be dismissed. It is accordingly 

dismissed 'but there will' be no, order as to costs 

M .Y. PFIOLKAR ') 	. 	 (. U.C. S.1VASTIWA ) 
MEMBER (A). 	. . 	. 	 VICE CHAIB1viA. 
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