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Since the relief claimed in both these applications;
is igggggpgl_%?d is based on same state of facts, it would
be(é&pagiénﬁiio narrate the facts on the basis of the averments
made in UA.&D. 415/88. The tuoc applicants in OA. 415/88 and
the applicant in OA, 764/87 were working as Claim Tracers
from 1976 onuards., A selection process was initiated for
filling up the posts of Commercial Inspector and that test
comprised of a written test and a Viva Voce examination.,

The Zone of Consideration was 1 ¢ 3 . The present applicants

were at Sr, No, 47, 52 and 57 of the Seniority List at Exhibit-'I',

' They fell within the zone of consideration and had appeared in

the uritten test but could not qualify at the written test

ahdvueré not called for the Viva Voce examination and so the
names ueﬂg not included in the panel of 95 candidates which
was prepared on 5.9.1984. Certain representations were made
and on the basis of these representations the Railway Board

by its order dated 20.3,1985 directed a fresh selection"by stating?



After careful consideration of the
peculiar circumstances obtaining in this case,
as brought out in your letters No, EC 839/2/7/3/
date 31.10.1984 and 6,2,1985, the Ministry of
Railuay have decided that(all the €andidates who
failed in the selection held for the post of
commercial inspectors Scale Rs.455-700 may be
given a second opportunity te appear in the
selection subjecting them to an objective type
test, The candidates who qualify in this
selection may be placed at the end of the panel
already finalised on 5.9.1984."
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The aﬁplicants appeared in the second test and came to be
selscted. They got a plécement at the end of the panel
dated 5.9.1984. A representation was made by them on 3,8919&%
urging that uﬁgﬁzthe second apportunity was given in the
selection of Commercial Inspectors Scale Rs,455-700 subjective
to objective type géét which they have passed, they uere
entitled to their original ssniority and should not have been
kept below which was declared on 5,9.1984, The applicanﬁ%}
contended that the second selection vas supplementary to gge
first one because no fresh candidates were called for the
selection as per rules, It is contended that since the
second objective test to which the applicants uere subjected
was part of initial selection and they were given placement

at the end of the panel dated 5.9.1984, thzy2?ZOUId have been

given their seniority in terms of Rule 314/of the Indian Railuay
‘ e ST R
Establishment Manual. Rule 216 ((h).reads 35 follags :
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"(h) The names of selected candidates should be
arranged in order of seniority but those
securing a total of more than 80% marks
will be classed as "outstanding" and will
be placed at the top of the list, in the
order of their seniority,"

It was urged that no candidstes had secured more than 80%
marks and therefore the entire panel had to be prepared on

the basis of seniority notuwithstanding the second opportunity

granted to the applicants,
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2, The respondents controverfed this poéitiun by

urging that the first selection and the second selection

process were different. The second was objective test

at which the applicants had passed. Ue may point outsashi:}
{ menmlonad by the appllcangs[Para 2 of their application “
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that a Narrat;ve type test was conducted on 19.8.1284

it g 3 AN

and agaln another opportunity was offered - at that s - g

\‘i selection ;yvfor Objective type_eof testsbutﬁsecond

opportunlty was given to only falled employees in the

peculiar circumstances which arose /out of frequent change

of channel of promotion. In the second apportunity/test

11 employees out of failed were declarsd as passed and

qualified for selection and promotion, but were placed at

the end of 95 employees who passed in first attempt., The

second test in uhich 11 employees including the applicants
qualified was of Objective type test and was conducted under

the same order without inviting fresh applications and restricting

the test only to the failures at the first test.,
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3 o - *i' Therefuere two batches as mentioned in
the letter dated 25.7 1984 (Ex.'5' to the application) and
the written test was given by the second batch on 19.8,1984.
The applicantshad appeared | ihb*the first batch on 30,10.,1983
and they were given narratlve type test, The applicants! relied
on the letter dated 17.4.1984 issued by the Govt. of India,
Ministry of Railuays (Railway Board) under which the matter
was considered by the Ministry of Railuways who found that it
would not be feasible to relax the rules in regard to written
examinations‘(uherever pragpribed) for promotion to selgction
posts, Houwever, they directed that wherever a uritten test
is held for promotion to the highest grade selection post in

- a category, objective type questions may be set for about 50%
gﬁ%gbe total marks for the written test. The remaining questions

~*‘j\ - ‘3-«!
verefcontinued to be of the narrative type. It was, houever, made
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clear that the figure of 50% for objeggéve type of questions

was intended to be for guidance only,/it should not be taken

as constituting an inflexible percentage. Though, it is apparent
that the lettsr dated 17.4.1984 was issued prior to second batch
taking uritten test on 19.8,.,1984, it cannot be said
that the second batch should have been tested on the basis of

the objective type guestions in pursuance of the letter dated
17.4.1984 because both the batches were to take uwritten test

and as thezgigsgngatch had been completed prior to the issuance
of the letter dated 17.4.1984 on narrative type gquestions, the
letter dated 17.4.1984 cannot bes held to have been intended to
operate retrospectivelys "It could apply only to an examination
held after the issue of that letter., The respondents could not
be expected to judge the tuo batches by tuo different standards or by
different methods and we are satisfied that it cannot be said

that the second batch should have besn examined by objective

type tests

4, The next submission was that the objective test which
was prescribed by the Railyay Board's letter dated 20.3.1985
was a part and parcel of the same selection process as earlier,
It is, ' - diff&cult to accept this submission in vieu

of the clear wording of the letter dated 20.,3.1985 (Ex.VI) which

“1sjextracted above. Holding of the second objective type tsst

| had been in pursuance of the»;ettggsgéted 17.4.1984
issued by the Railuway BoardouThe_eubéequegﬁLsuhich was prescribed
'v%zfﬁtha'objective type test would be ﬁi??erent from the narrative
type test which was held earlier, - at which the applicants
had appeared and failed. It is difficult therefore for us to
hold that the .second test which was held on an entirely different

basis could be regarded as a part and parcel of the initial test

in which the uritten test was based on narrative type ﬁqéstions.
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5. Shri Walia, the learned cbunsel for the applicant

submitted that there was no propristy in directing the

candidates selected at the objective type test to be placed

at the end of panel already finalised on 5.9.,1984 and such -
a panel could not have been prepared as it would have been

contrary to rules, No rule was pointed cut to us which would

have a bearing on a restricted examination for the failures alone
by extending a concession to them in the matter of the test they
were to answer, The learned counsel tried to drauw support"from
Rule 314 of the Indian Railuay Establishment Manual undefi%hich
the seniority of two or more officiating railway servants selected
at different selections for a particular selection post should be
fixed with réﬁerence to the date of selection, that is to say,
railuway seruaﬁts borne on an earlier panel shall be senior to

those sagéﬁted later even though the latter may be continuously
officiating in the selection posté as a local arrangement from

a date prior to the date of promotion of the former or the latter
may be substantively senior to the former. As we have pointed out
that the applicants and others were selected at diFFerént selections,
though may be in pursuance of the same Notification but the two
tests differed in.substance and content and by.no stretch of
imagination can it be said tha£ they Fbrmed a single test. The
second test was necessitated by the failure of the applicants at
the first selection. The applicants had not qualified in the first
selection and it was therefore that they had to appear in the

second selection based en a differsnt standard,

6 The learned counsel for the Respondent No, 5 urged

that he was also aggrieved by the second selection process,

He has not filed an OAR, guestioning the placement given to him

in the panel dated 5,3,1984 and his placement cannot be challenged
merely by filing a reply in this 0A, for answering the claim

made by the applicants and his entitlement.
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T In the circumstances, we see no meritg in the
applications.\ﬂi:jhgyi;are dismissed but with no order

as to costs,
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