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Shri Bijay Narayan Singh ... Applicent.
V/s.

Union of India through

Secretary,

Central Boasrd of
Excise and Customs.
Government of India,
New Delhi,

Principal
Collector of
Central Excise,
Bombay I
Collectorate,
Churchgate
Bombay.

Collector of

Central Excise,

Bombay II

Piramal Chambers

Lslbaug :

Bombay. ... Respondents,

CORAM: Hon'ble Shri Justice M.S, Deshpande, Vice Chairman
Hon'ble Shri N.K. Verms, Member (A)
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Shri M.S, Ramamurthy, counsel
for the appliceént,

Shri P.iM.Prachan, counsel
for the respondents.

ORAL JUDGEMENT - Dated: 13,10,93,
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{ Per Shri M.S, Deshpande, Vice Chairmen §

The main relief sought in this application

. is that the applicant who was working as Superintendent,

Group 'B' gazetted should be promoted to the post of

Sr. Superintendent / Asstt, Collector as per order dated
11,11.83 when the first batch of officers belonging to
his batch including his junior Shri Y.N.Rege'together
with all consequential benefits and arrearggof pay and
to strike down the charge sheet dat=d 9.1.,89 on the

ground that it is illegsal, arbitrery and malsfide,
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2. e have heard learned counsel for the parties,

: 2 ¢

In view of the decision in the case of Union of Indisa
V/s. Jankiraman AIR 1991 2010, In the facts of the case,
we find no difficulty because the chargesheet against the
applicant was issued on 9.1,89 i.e. 5% years after his
promotion became due, and the contemplated enquiry

cannot come in the way of promotion of the applicent.
Ancther grievance of the applicent is that he wes held up
at the eifficiency bar in the year 1984 and the D.P.C.
kept its remarks in the sealed cover and the applicant
was given the promotion with effect from 11,11.83.

With regard to the charge sheet which was served on the
applicant, we do not'think that we should go into that
aspect of the case, What was in fact denied to the
applicant by the order dated 29.2.92 was the salary

of 7% months. He was reduced frdm Bs. 3300/~ to £5.,3200/-.
iﬁﬁzi:ﬁgﬁamurthy, learned counsel for the aoplicant steted
thst he was handicapped because of lack of instructions
and he would not be able to assail the charge sheet and
the order imposing penalty on the applicant. It is
therefore not be possible for us to interfere with the
finding of the Enquiry Officer which was recorded against

the applicaent and the penalty imposed on him,

3. We should have normally addlpted the
course suggested by the Supreme Court in Jankiram's
case while modifying the memorandum issued by the

Government which fell for consideration there., It reads:-

..." However, whether the officer concerned
will be entitled to any arrears of pay for

the period of notional promotion preceding

the date of actual promotion, éand if so to what
extent, will be decided by the concerned
authority by taking into considerastion all the
facts and circumstances of the disciplinary
proceeding/criminal prosecution. Where the
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authority denies arrears of salary or part
of it, it will record its reasons for doing

50 LU

4, In the present case Shri Pradhap, counsel
for the respondents was not in a position to produce
the material documents on the basis of which the
conéfﬁgigéxef authority could have given its reasons
in theﬁlight of the amended part of the memorandum,
We may refer to the order.sheet dated 22,2,93 in which
it was pointed out by the Tribunal that the record of
selection for the year 1983 was not available even on
that day. Shri Pradhan was given a last chance with
the warning that if fhe record is not produced, it will
be open to the Tribuﬁal to infer that the case of the
applicant for promotion was not at all considered till
the year 1983, Shri Pradhan ststes thet inspite of
several telex message which he has sent to the foicers
concerned, the record was not made available to him for
iEéiﬁé?produced beforé the Tribunal., wWe, would therefore,
be justified in holding that whatever record could be
produced by the resppndénts, would not supocort the
withholding of the monetary entitlement which would
have become payable to the applicaent by virtue of the
notional promotion that would be granted to the applicant.
In these circumstances, we cannot make a direction as
contemplated by the modified memorendum mentioned in

Jankiramf)'s cese,

5. In the result, we direct the respondents

to treat the applicant as Senior Superintendent/

Assistant Collector with effect from the date his

Junior Shri Y.N. Rege was promoted as Senior Superintendent/
Assistant Collector as per order dated 11,11,80 issued

by the Ministry of Finance and direct the respondents
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to grant him seniority, fixation end arrears of pay in
the grade from November '83, The applicant will also

be entitled to increments which would be paysble to him
by virtue of his notional promotion stated above, The
arrears to which the applicant will be entitled sheall be
paid to the applicant within six months from the date of
communication of the order to the respondents and
retirement benefits such as Pension, Gratuity and
other benefits based on the above shall also be paid

as far as possible within the same time limit, Thefe

will be no order as to costs.,

(N.K. Verma) (M.S. Deshpande)
Member (&) Vice Chairman
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