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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, BOMBAY

Shri Kedar Raghunath Harshe & Anr, eee Applicants
v/s
Union of India & Ors. e+ Respondents

)

CORAM: Hon'ble Member (A) Shri N.K.Verma
Hon'ble Member (3) Smt.Lakshmi Swaminathan

Aggaarance

Shri G.K.Masand
Advocate !
for the Applicant

Shri N.K.Srinivasan

Advocate v
for the Respondents '

JUDGEMENT | 3: Datsd: (;W )99y

(PER: N.K.Verma, Nember:(ﬂ)

In this 0A, the applicants, K.R.Harshe and
C.ReRane have prayed for quashing the seniority list
issued by the respondents under Memorandum dated
2871988 pertaining to the Office Clerks with a raquest‘
that Respondents ﬁo. 1 and 2 be directed to draw up fresh
seniority list wherein the applicants and others similarly

£

situated appointed as Office Clerks betiéen 1983 to 1987

&
against certain quota aéd on compassionate grounds be
assigned saeniority above Respondents No. 3 to 27, The
applicant has also requested for interim relief of restraine
ing the respondents froa giving effect to the impugned

seniority list., This prayer for interim relisf was, however,

not granted while the @?. was admitted by this Bench,
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2. The applicant was‘appointed as Office Clerk

in the Head Quarters Office of the Western Railuay

at Churchgate on 22,3,.,1984 on-compassionate grounds

after the death of his father who was a Railuay Employee

at the time of his death. The applicant No, 2 Chandrashekhar
R.Rane is a physically héndicapped pereon and was appointed

as Office Clerk in the same office on 9,9,1985 against the
quota reserved for physigally handicapped persons, It is
alleged that Respondents‘3 to 27 hayd been appointed in the
year 1987 much after the appointment of applicants No, 1 & 2

in March, 1984 and Septehber, 1985 respectively. The applicants
having promoted to next Eigher post of Senior Clerk w.e.f.
December, 19&% and November, 1986 respectively whereas
Respondents 3 to 27 have 'been promoted to the post of

Seniar Clerks in or after August, 1988, A written suitability
test for filling up 23 vacaencies of Senior Clerks was initiated
by Respondents 1 & 2 in which 23 senior most employees as shoun
in List 'A' (appended with the application) were to be considered
first and in the event of employees from list 'A' not been
found suitable, candidates from List 'B' would be called

for the Written Suitability Test, The name of the Applicant
No, 1 appeared at Sr.No,8 of the List 'B' issued on 28,.4.1988,
Names of Respondents 3 te 27 did noti@igure in that list,
Houwever, one day pricer to the date fixed for conducting the
written suitability test which uwas fixed on 21,5,1988, the
respondents issued an order cancelling that test to be held

on 21,5,1988 without assigning any reasons. The applicant

and others who were eligible to appear in the written
suitability test made an application to Respondent No. 2
requesting him to fix Suitability Test immediately without

loss of time., In the meantime, Respondents No. 1 & 2

notified a fresh seniority list vide Memorandum dated 2.,8,1988
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in which Respondents 3 to 27 though appointed much after

the appointment of applicants as Office Clerks.were shown
above ihe applicants., This was the seniority list against
which objections were invited witH@P one month of the
notification, The applicants and others similarly placed
employees made representations to the Respondent No. 2 on
30.8.,1988 which have not been disposed of so far, UWhile

this representation was pending, the respﬁndents fixed the
suitability test vide a Memorandum issued on 2910,1988,

The applicants came to the Tribunal for granting ad-interim
stay of the helding of the test and for fixation of their
seniority as per the répresentatian, giving injunction against
impugned seniority 1ist or in any other manner proceeding with
the holding of the suitability test notified vide Memorandum

dated 7019.19680

3. In their uwritten statement, the respondents brought
to notice that Respondents 3 to 27 were selected much earlier
to the applicants against Employment Notice No. 2480-81

under Category No.25 for which the selection process was

 started in the year 1980-81., UWhile they have generally

admitékd the contentions of the applicants of their being
appointed on the compassionate ground and against reserved
quota for handicapped eﬁc., they have dsnied the submissions
made in ths OA, in regard to Chapter 111 of the Indian Railway
Establishment Manual (IREM), dealing with seniority. The
respondents have averred as per Para 306 of ths I.R.E.M.

Teads as undsr o=

#306. Candidates selected for appointment
at an earlier selection shall be senior

g3 to those selected later irrespective of the

dates of posting except in the case covered
by paragraph 305,"

LX) 4/- s\ :



In terms of this provisions, the candidates who were
selected earlier and belonging to earlier panel will
rank senior to those selected later, Accordingly,
Respondents 3 to 27 were assigned seniority as they
belong to an earlier selpction though appointed later,
They have therefore said that the saniority list issued
by them calling for objections under the impugned memorandum
_ dated 2,8,1988 was as per the I.R.E.M. They have also
L admitted that the suitability test had to be postponed
because of the mistake on the part of the respondents
in as much as the applicants and others were urongly listed
| who were called for suitability test excluding the Respondents
”’(' | 3 to 27. They have Furﬁher submitted that the applicants
| were called for appearing at uritten suitability test on
24,1251988 as per the séniarity rightly assigned to them
and thsay meie never dapfivad of their right to appear in

the suitability test,

4y During the arguments Shri Masand on behalf of the
applicant made a sfrenuows plea that Rule 306 talks of
inter-se seniority of persons selected through a selection
process among themselves. 3hri Masand took u§~gv£r to

Para 306 to 309 of the I.R.E.M. which deals with the senioé}}y
in initial recruitment grades, Para 302 is the genmsral

clause says that ¢

! | "302, Unless specifically stated otheruise, the
B ‘ seniority among the incumbents of a post
in a grade is governed by the date of appointment
to the gradee seeseccccseccscasn In Categories of
posts partially filled by direct recruitment and
partially by promotion, criterion for determina-
tion of seniority should bs the date of promotion
in the case of a promotee and date of joining the
working post in thecase of a direct recruit, subject
\k’A to maintenance of inter-se seniority of promotees
, \§§\L; and direct recruits among themselves, UWhen the
ﬂ%%// ‘ dates of entry into a grads of promoted railuay
servants and direct recruits are the same, they
should be put in alternate positions, the promotees
being senior to the first direct recruits maintaining
inter-se seniority of each group. '

0y
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There is a note below this regarding the Asstt.vsurgeons
uﬁkch is not relevant for our purpose, Para 30€}speaks
about seniority of candidates recruited through the

Railway Service Commission or by any other recruiting
authority with regard to fheir initial training at training

schools, Para 304 stipulates ¢

"Jhen tuo or more candidates are declared to be

of egual merit at one and the same examination/
selection, their relative seniority is determined
by the date of birth-the older candidate b@ing the
senior,

Para 305 states that ¢
"When, however, a candidate whose seniority is
to be determined under paragraphs 303 and 304
above, cannot join duty within a reasonable
time after the receipt of orders of appointment,
the appointing authority may determine his
seniority by placing him below all the candidates
selected at the same examination/selection, who
have joinmed within the period allowed for reporting
to duty or even below candidates selected at
subsequent examination/selection who have joined
before him."

The relevant paragraph Fér this OA, is Para 306, according

to which candidates sslected for‘appointment at an earlier
selection shall be senior to those selected later irrespective
of the dates of posting Qxcept in the case covered by Para 3085,
Para 309 speaks of seniority on promotion. Paragraph 306
applies equally to seniority in promotion vacancies, due
allowance being made for delay if any in joining the new

posts in the exignecies of service., Shri Masand based his_
entire arquments on the points that the purport 6? Para 306
was on appointments throﬁgh selections., UWhen two selsctions
are made, the candidates selacted im the sarlier selection
will rank senior to those selected later irrespective of the
dates of posting. The applicant No. 1 in this case was not
appointed through any process of selaction as it was a case

of compassionate appointment in relaxation gf rulas and hence

o 6/'
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Para 306 of the IREM will not be applicabls and the

applicant who joined the posting of Office Clerk earlier

to the cagdidates selacted through an earlier employment
notice, but who had to wait for their appointments due to
delay in administrative process, 3o far as the appointment
against the handicapped quota is concerned, this cannoéjggjggid
to be a selesction as the Applicant No, 2 was appointed through
a simple test prescribedfby the railway administration andq%?t
through the open salectibn by the Railway Recruitment Bopard,

Shri Masand statedﬁggezgﬁggﬂgsggiggpped persons are not

Bgaf& but directly from the

appointed through Railyay ’é@/
Employment Exchange for which Railways are suppose to conduct

a yritten examinmation sépa?ately which is evaluated by a
committes of three seni;r officers including a medical officer.
This salection through written examination cannot be brought

at par with the selection held by the Railuay Recruitment Board,
) Viﬁ%e:afora the Applicant No. 2 is also out of the ambit

of Para 306 of the I1.R.E.Me and his seniority should count from

the date he was appointéd and joined and he should rank senior

to all those respondanté who were appointed/joined later,

S5¢ Shri N.K.Srinivasan appearing for the respondents

stated that there is a quota for physically handicapped

persons who ars categorig?d as (a) blind, (b) deaf, (c)
orthopasdically handicapped for whom 3% of the'vacancies

are reserved, It has béen stipulated that recruitment for
filling up physically handicapped quota is to be made by the
Railways themselvaes after notif&?ﬁézto the Employment Exchanges,
Special Employment Exchanges and the nearest vocational
rehabilitation centres %or the physically handicapped persons.
The vacancies are not only to be notified in such agencies but
are also to be filled through them, The physically handicapped

persons are alloued concessions in regard to age and mere pass

- 7/4
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marks in Matric against the minimum of 50% marks applicable

to other candidates besidés they are exempted from examination
fees and medical examination etc., Besides, the recruitment
through the Employment Exchange/Spscial Employment Exchanges,
handicapped persons are alsoc recruitted through the Railuay
Recruitment Board if the candidatas are properly registered
with the Special Employment Exchange and possess a certificate
of special handicap. Thé appointment of such candidates may
be counted against the Handicapped Quota. Shri Srinivasan
alsg averred that«@ecruitmént to the posts in the railuays
with regard to the handicapped persons is made through both
these channels, i.s., through the Employment Notice of Railuay
Recruitment Board and also;directly by the railways themselves
through the agency of Emplpyment Exchange/Special Employment
Exchanges, This selection process thus ndturally enables a
very large number of perso%s under these categories to be
subjected to the uritten tést and selected by a process of
viva=voce of the candidateé by the selection committse,

Hence such candidates who are selected through this process

will also get covered by the Para 306,

6o Ue have given very énxious consideration to the
submissions made by the leérned counsel for the applicants

who has based his entire claim on the submissions that the
applicants are entirely oqﬁ of the ambit of Para 306 by virtue
of the special recruitment enjoined for compassionate appoint-
ment and the handicapped pérsons. The appointments to the
various categories of posts in Group 'C' & 'D' in the railuays
are made through the Railway Rectt. Board, through the Employment‘
Notices given from time to time and selections are made on the
basis of prescribed procedure, The respondents in this case
were accordingly selected against an Employment Notice issued

in 1980~-81, The railuay respondents have submitted that while

LX) 8/'
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the process of appointment of some candidates was in
operation, there was a freeze order imposed by the Railuay
Board on 15.,10.1985 because of the irregularities noticed

in the said selection., The Respondents No, 3 to 27 uere left
out for appointment and they had to wait till the freeze order
was lifted by the Railway Board im April, 1987, Hence, these
respondsnts had to compulsorily vait for their appointment
orders for ne fault of their ocwn. The delay on the part of
Railuays cannot be ascribed to the respondents for which they
must not suffer civil consequences., Nobody else appointed
after the selection in 1983 can claim seniority over them by
virtue of the fact that these respondents joined service only
in 1987, The case of the Applicant No, 1 is defimately on a
different footing as he was appointed in relaxation of rules
of recruitment on compassionate ground., However, that rule
will not permit the Applicant No. 1 to have an unintended
benefit of obtaining seniority over the respondents who are
fully covered under Para 306, The rules of Recruitment on
Compaséienate grounds envisage giving financial suppert to

the indigent family by giving an appointment to sons/wards/
wife of the deceased official in relaxation of rules of recruit-
ment. This special dispensation cannot entitle the applicant
also to jump over others duly selected by prescribed procedurs
against vacancies announced earlier, We are not, therefore,
persuaded by the argument of the learned counsel for the

applicant that Applicant No. 1 will have to be given seniority

by virtue of his joining the post earlier to the rsspondents.

The application in the case of Applicant Ne, 1 is, therefore,

not acceptable.

7 So far as Applicant No, 2 is concerned, he is as much

governed by the process of selectien as in case of the respon-

| dents when they appeared in test and in viva=-voce test conducted

- by Railway Board., Hence Applicant No., 2 cannot claim seniority
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over the resspondents who are admittedly belong to

earlier selection.

3

8. In the conspectus of circumstances, we find
that this application has no merit: and the applicants
have no grounds for clai@ing the seniority aver the
respondents,

9.,  The application is%dismissed with no order as to

i
costs,. ‘

PAVAC IR e
(LAKSHMI SNAMINATHFES// : (N.K.VERMA )
MEMBER (3) } | MEMBER (A)
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