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These fivs i¢cntical apnlications can'be convenient-
ly disposed of by a common judgment, The applicants in all
the cases are retired employees of the Railuays. When
they were in service they had been occupying Railuay
Quarters allotted to them. Theé.dispute has arisen because
they continued in occupation after retirement and were
treatéd by the Railuways as unauthorisec occupants uhen
~ they exceeded the period allouwed by the rules or extended
by the Management, Therefore, in all these cases the
Railuays resorted to holding back the entire amount of
Death cum Retirement Gratuity and withholding or dis-
allouwing comclimentary passes to which even retired
personnel are eligible, The applicants, therefore, filed
these apolications before this Tribuﬁal for redressal of
their grievances. Except in the case of applicant in
U.A; No, 374/87‘the Railuayé released the DCRG amounts
soon after the retired emnloyees vacated the railuay
quarters. In their apptications, the applicants have
contested the Railyays' action to hold back their DCRG
and disallou the comolimentary passes. Their case is
that the department has no autherity to withold the DCRG
and\therefore }heir action is unconstitutional and
illegal. They also claim interest on the delayed pay-
ment of DCRG. As for the complimentary passes they
allege that this is a minor penalty uhich cannot be
inflictecd by the Railu;ys without following the proper
procedurg_of issue of a‘shou cause notice in terms of
the orders issﬁed by the Railuay Board on 24,4.1982 anc
even thereafter. The applicants rely on the Manual of
Railyay Pension Rules, 1950 anc the Indian Railuay
Establishment Manual in the matter of complimentary

passes, The IREM is 2 compilation of administrative
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orders (vide preface) as is the Manual of Railuay Pension

Rules 1950,

2. The dispute would become clearer if imformation
pertaining to the applicants in these five applications

is ta bulated as follous:

Sr, Name of Date of Date of Whether
No., applicant superannua~ vacation DCRG was
: tion of guarter released
1 2 3 4 5
1. R.P. Wahi 28,2,1982  9.6,1984 Yes

2., BJ.N. Kapoor 31.8,19817 31,10.1983 Yes
3 V.Re Dandona 31.12.1983 30.09,1985 Yes

4, Henry D'Souza 31.10.,1984 15,05,1386 Yes

5. G.Goe Surti 30.09.1984 30.05.1987 Not yet relea~

sed as appli=-
cant did not
complete for-=
malities.

Apart from the merits of each case the question of
constitutionslity of the ‘action taken by the Railuay
has also been raised alleging that such action is in
derogation of the Railuay Pension Rules and the Incian
Railuwzy Establishment Manual, It‘és also their conten-
tion that administrative instructions cannot be issued
for nullifying or modifying the statutory rules to the

6isadvantage of the applicants,

3. The respondents had filec their replies to resist
the acplications saying that the orders issued by the

Railuay Board on 24,4,1982 yere constitutional and legal
L}
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and within the pouers conferred upon them statutorily
by the President of India. They have also stated that
the unauthorised occupation of qUarters by the employees
for long periods after their retirement was causing grave
inconvenignce to the railuays and their serving emplo=-
yees. In order to curb this tendency Railway Board
issued tnstructions for holding back the DCRG and with

Aisalloeirg Y piad Tabe an -
drawimg passes at a specified Tate against sach month

of una uthorised occupation. The applicants had, there-
v ‘

fore, no case and the applications deserved to be dis-

missed,

4, . Before ue proceed uwe may discuss briefly what
Article 309 of the Coﬁstitution lays dowun. It reads

as follous:

"309: Subject to the provisions of this
Constitution, Acts of the appropriate Legis-
lature may regulate the recruitment and conditi-
ons of service of persons apoointed, to public
services and posts in connection with the affairs
of the Unisn or of any State: Provided that it
shall be compstent for the President for such
person as he may direct in the case of services
and posts in connection with the affairs of the
Union, anc for the Governor ..... of a State or
such person 2s he may direct in the case of
services and posts in connection with the affairs

- of the State, to make rules requla ting the
recruitment, and conditions of service of persons
appointed, to such services and posts until
provision in that behzlf is made by or under an
Act of the appropriate Legislature uncer this
article, anc any-rules so made shall have effect
subject to .the provisions of such Act,"

S. Undisputedly the Indian Railuay Establishment Code
) ' .

has been issued.by the Presicdent in exercise of his pouers

under the provisoc to article 309, The tuwo rules which
should be relevanf for these cases before us are Rules

157 2nd 158, They are as follows ¢

~
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"157, The Railuway Board have full pouers
to make rules of a general application to non-
gazetted railuay servants under their control,

-7~

158, The Genersl Managers of Indian Rail-
ways have full pouers to make rules uwith regard
to non-gazetted railuay servants under their
control, provicded they are not inconsistent uwith
any rules mace by the President or the Railuay
BOard ° n

\3 6. The impugned orders issued by the Railuay Board
by their letter No.E(G)B-1/8R/1-51 dated 24.4.1982 can

alen be reproduced for ready reference,

"On the Rlys there is an acute shortage of Rly,
Quarters for officers and staff, This shortage

-4 is further accentuated by unauthorised retention
of the Qrs. by officers and staff after their
retirement, Eviction proceedings, for getting
the quarters vacated, are normally protracted.,
Rs a result, a large number of officers and staff
is deprived of the privilege of Rly,Quarters,
The Ministry of Rlys, have vieued this situation
with concern and have decided that the Rly,
Admin, should take the follouingsteps to dis-
courage unauthorised retention of Rly,Quarters
by retired officers and staff:-

i) 'No claim' certificate should not be
. given unless the employee after retire-
- ment has vacated the Rly, Quarters and
. cleared all his arrears of rent, ele-
A ‘ . ctricity and other charges etc;

LA ii) Settlement dues of the employees should
' be finalised with an appropriate ‘hold
back' amount from DCRG/Spl.contribution
to PF as the case may be, for rent
recoveries, as permissible under extant
Tules;

iii) For every one month of unauthorised reien-
. tion of Rly, Quarters, one set of post
a ’ retirement passes should be disallouec,
A show cause notice to this effect may
be issued to the retired employee befuore
disallouwing the pass,

The above stipulations apply to officers/staff
occupying transit Railuway Houses, Railway leased
houses and Rly,Quarters temporarily transferred
to Directorate of Estates Pool, but do not anply
to officers and staff occupying hcuses ouned by
the Directorate of Estates,”

,/\\ﬁ'
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7 It also appears that to remove any ambiquity

about theterm "settlement dues" the Railuway Gazette
. ‘\ .
dated 1.5.1985 contained an extract of certa_jin orders

issued by the Railuway Board., The reference No.HPé;:
655/T=V and Paragraph 2 and 3 thereof are reproduced

belou:

n2. 1t has, therefore, been deciced that
with immediate effect the following course of
action be taken in their cases in regarc to
pa yment of their settlement dues:-

(A) (i) they may be oaid their own con=-
tribution to S‘ROPOF.

(ii) they may be sanctionec the mon-
thly pensicn as due under the
Railuway Pencion Rules;

(B) Payment of the following dues should
not, houever, be effectec until after
these employees have vacated the rail-
way quarters and hancded ocver complete
vacant possession of the railuay quar-
ters to the Administration:

i) Death-cum-retirement gratuity;

ii} Leave salary due on account of
encashment of leave on average
pay at credit at the time of
demissicn of service;

iii) amount payable under the Group
Insurance Scheme, 1280 (Savinas
Fund balance)

"z, In addition to the -above such exemployees
will not be eligible for post-retirement passes
as laicd cdown in Railway Board's letter NoJ.E(G)81-
QR=1~51 ct. 4,6,1983, copy foruz rded under this
office memo No,W/602/HPB/RfPolicy/0 dtd, 7.7.1983
(Circulzr No. 148/83). - |

/ Part A of these orders is definitely beneficial
to a retiring employee, even if he incurs coercive
faction under Part B thereof._/
Be This, therefore, is the legal position about the
daction contemplated by the Failuays against retired
employees who continued to occupy railuay quarters unau-

thorisecdly.

:t,"
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9. Mr. C.B.Cave,/the 1earned advocate gave the
facts pertaining to the applicants in 0.A.314/86 and
O0.h. 345/86., He admits that only the DCRG and the
complimentaryvpasses were held back and the rsst of
the dues such‘as Provident Fund, encashment of leave
and Group Insurance amounts uwere released in the case
of epplicant in O.A. 314/86. In the case of appli-
cent in O.R. 345/86, DCRG and encashment of leave ueré'
vithheld, Passes uwere initially alloued until 1983,
disallowed in the year 1983, re-alloued in 1985 and
1986 and§thereafter‘the passes uere disallowed, He
argues that Railuay Board's letter dtd. 24.4.1982 can-
not be deécribed as statutory rules issuec with the
sanction of the President; the Respondents had admitted

this position in their reply and had stated that Rail-

~uvayy Board coulcd issue administrative instructisns for

such purposes. As for the disallowance of passes, he

#xz argues that proper procedure was not followed. In

the remaining three applications, Mr. E.K. Thomas and
Mrs., Indu Eapen appearing for the applicants challenged
the instructions dated 24.4,1982 as being unconstituticnal,
They objected to withholding of the entire DCRG in con-
traventicn of Railuay Pension Rules as can be read in the
Manual at péragrabh 323 end its sub-paragraphs. They
argued that the estima®ed cues plus 25% thereof can be
held in cash cdeposit frcm the Failuay employee, anc
no£hing more.. Cnly 10% of the DCRG or Rs. 1,000/~
vhichever less could be held back, The Railuays sare

at liberty to file prosecution uncder the Public Prenises
(Eviction of unauthoriced occupants) Act. But cannot

withholc the CCRG and other cues. Even for passes,

W



there can be‘no disallowance without issue of a shou
cause notice. They further arqued that complimentary
passes can be withheld as a minor penalty under the
Railuay Servant's Discipline & Appeal Rules, but that
must be preceded by an enquiry. They dreuw our atten-
tion to (3)1987 Statutes Section of ths Volume of Admi-
nistratiﬁe Tribunals Cases at page 58 where Pass Rules
1986 have been reproduced, 'They expicined that old
rules in this respect had been made in 1920, We do
not find old rules anyuhere and cannot, therefore,

see if they were in any way statutory in nature.

Mr. Dave supplements the arquments that the rules db

not have any clause about disallouwance of passes,

10. The learned advocates for the respondents have
argued their cases, Mr., G.K. Nilkanth brings to our
notice a copy of Railuay Board's letter No, E(G)87-QRI=11
dated 16.10.1987 uwhich refers to the sarlier order and
Aadds that the Central Administrative Tribunal, Guuahati
Bench, had upheld the extant provisions authorising the
Railway administration disallowing the passes of the
retired employees at the rate of cne set for every one
-month of 4 unauthorised retention of railway accommoca-
tion by them. Then quoting AIR 1963 SC 118 i,e., Vadera's
case he contends that all orders and notifications issued
by the Railuay Board or the General Manager of the Rail-
way have statutory force because of the pouers vested in
them by Rules 157 anc 158 of the Incdian Railyay Establish-
ment Code, Further that standing orcders have the force

of rules; that the instfuctions issued by the Railuay
Board are statutory rules binding the Railway administra-

tion and the railuesy employees. He acds further that

s L~
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these rules and instructions have been issued for general
application for the smooth functioning of the railuays;
and that if quarters are retained unauthorisedly, those

in service and entitled to guarters suffer. If cdues are
releas8d, recovery of rent and other dues F}om the

retired emplcyee will be practically impossible. He

then adds that as the épplicants-in all these cases

have retired Frqm railuay service they are not subject

to Railuay Servants Discipline & Aoneal Rules, Therefore,
what is done by the Railuays is nct imposition of penalty
but in féct a beneficial act for favouring both the
personnel iﬁ service who are entitled to quarters as

also those who have retired by saving them from avoid-
able litigation for recovery of ddes. Rs for the question
of a shou cause notice, he points out that in almost all
the cases appnlicants are éade avare that by retzining
quarters unauthorisedly they are incurring acticn under
the 'Public Premises (Eviction of Unauthorised Occupants)
Act as well as under the rules and instructions issued by

the Railway Boarc,

11, Mr, R.K. Shetty arques that in the cases of Mmr,
Dandona applicant in O.A. No. 4%3/86 and I'r, D'Souza
applicant-in O0.A, No, 9/87, they had been given notices
and by their replies they had permitted the railuays t»n
recover the outstanding amounts from their DCRG. They
cannot nouw be allcued to go back on these undertakinags.

Mr. Shetty then points cut Fuoting the preface of the

ﬂanual‘thet the Manual of Railuzy Pensicn Fules is a

digest or a cocmpilation and, therefore, contzins quide-
lines and instructions which are cirectory in nature

and not mandatory, In cases of doubt original pensicn
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rules ebuld have to be seen. He supports Mr, Nilkanth's
argument that a pragmatic view has to be taken in the
{nterest of railway servants who are in service and are

without quartg:s.

12, Mr. Dinesh Shah mmg arques that uwhether the
i{nstructions are statutory or administrative, the changes

brought about have to be viewed uith reference to the

original instructions. He adcs that original administra;

tive directions can be amended by further administrative
directions. He supports the Railuay Board's lett;r cated
24,4.,1982 as being perfectly legal and cohstitutional.
Referring fo the wording of that letter he argues that
issue of a shouw cause neticeiis in the discreti~-n of

‘the Railuay Eiuthority and it is not mandatory,

13. Mr. Dave and Mr. E.K. Thomas have cited several
rulings from judgments of the Supreme Court as well as
the Central Administrative Tribunal, We have gone
through them very carefully. There can be nc dispute
about certain principles discussed in those jucgments
Aand they are summarised as follouws: An administrative
order cannot overrule statutory provisions even uith the
approval of the President. This observation about
"running allouance" for which provisions macde in the -
Indian Railuay Eétablishment Code are relevant only in
so far as administrative.instructions soucht to modify
them. In the czse before us ve do not find any attempt
by-the railways to modify statutory instructions by
administrztive orders. Read in the proper context,

the letter dzted 24.4,1582 is constitutional and has
statufory force in our vieu. Even if they 2re admini-
stretive inst?uctions they are still vzlicd, inasmuch eas
tgey are not contradictory to Aany statutory cr other

administrative instructions.

e
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14, There can 2lso be no disnute ab-ut illegalitly
involvec in withholring nencionary benefits with-u? tak-
ing other steps tc recover losces caoused to the railuweys

by negligence of an emnloyee. Such is not the case in

. the matter before us.

15, It is true that the Supreme Court has held that
Gratuity is a right and not a bounty. therefcre, Grotuity
cannot be denied ancd that delayec payment would have to

be accompanied by interest. Byt there is nothing to shou
that DCRG cannot be withheld uhere the employee ouwes soﬁe
outstanding dues to the employer specialiy when he is not
covered by the Gratuities Act, being a Government emﬁloyee_

and Government issue directign fcr such hold badk.

16, (4)1987 ATC 477 contains a ruling to the effect

that misconduct cannop be retrospectively penalised, That
was 2 case where there was no proof thst the orders cdztec
24,4,1982 issued by the Reiluay Bozrd after the retirement
of an employee uere brought to his notice in spite of
clearbdirectives to do so. Therefore, acticn after retire-
ment was considered improper. 1In the cases befecre us t-¢
letter dated 24.4,1382 has been issuec after the retire-cnt
cf the applicants in S.A. 314/86 and 2.2, 745/86, Byt itc-se
orders have been issuec only a feu months z2fter the appli-
cant's superannustizn, and thefe is adenuzie m=2tefial on
record to shcw that the applicants wuere sware of these
orders, In {2)1387 ATZ page 939 Government 's right to t-ie
action is acknouledgecd as absolute., If = Ccvernment
servant continued occunying ausrters withzut intimeticn

he uss reauired to. face the consequencsc, e think thst
tre sther citeti-n zre noi strictly relevznt ts the cacel

before us,

N



