BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEwW BOMBAY BENCH
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" High-

Maharashtra State
and 25 Others.

VvSs.

Union of India
through
Secretary,

Ministry of Defence PIOdUCtIOn,F

New Delhi.

Secretary, ‘ .
Ordnance Factory Board -
10-A,Auckland Road,
Calcutta - 700 OOl.

General Manager,
Ordnance Factory,
Chandrapur,
Maharashtra State.

0.A.267/87

Satyanarayan Shankarlal Attal
High Explosive Factory
Kirkee,

Pune - 411 003.

and 38 Others.

vs.
Secreztary,

Ministry of Defence,
Ne‘v‘f Delhl °

Chairman

Ordnance Factory Board,
10=A,Auckland Road,
Calcutta.

General Manager,
Explosive Factory,
Kirkee,

Pune,

0.A.278/87

V.Ganapathy,
Ammunition Factory,
Kirkee,Pune. & 61 Ors.

VS,
Union of India
through
Sccreuary,
Ministry of Defence Production,
New Delhi.

Chairman,

Ordnance Factory Board,
10-A,Auckland Road,
Calcutt .

T e Appllcants in

0.A. 169/87

.o Respondents in
0.A.169/87

Appllcanb in
A.267 /87

.. Respondents in
0.A.267/87

.. Applicants in
0.A.278/87
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General Manager,
Ammunition Factory,
Kirkee,

Pune.

- 0.A.425/87

A,N.Khedlekar,
Assistant Foreman,
Ordnance Factory,
Varangaon and

two others,

vs.

Union of India,

through

Secretary,

Ministry of Defence{Production)
D.,4H.Q, P.O.

New Delhi - 11

Chairman-

Ordnance Factory Board,
10=A,Auckland Road,
Calcutta.

General Manager,
Ordnance Factory,
Varangaon - 425 308,

0.A.446/87

George K ,Verghese,
Ordnance Factory,

Dehu Road,

Pune 412 113 & 3 Cthers.

VSe.

Union of Indla
through

'Seczetafy,

Ministry of Defence,
New Delhi.,

Chairman,

Ordnance Factory Board,
10-A Auckland Road,
Calcutta.

General Mgnager,
Ordnance Factory,
Dehu Road,

Pune.-

0.A.493/87

Vinaysk Gajanan Patankar,
Ram Mandir Lane,

Walkar Road

Negpur. ‘

vs.

Union of India

through

Secretary,

Ministry ofDefence Productlon,
New Delhi.

.+ Respondents in
0.A.278/87

.+ Applicants in
0.A.425/87

.. Respondents in
0.A.425/87

.+ Applicants in
0.A.446/87

.. Respondents in
0.A.446/87

.. Applicant in
0.A.493/87
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Secretary,

Ordnance Factory Board
10-A Auckland Road,
Calcutta.

General Manager,
Ordnance Factory,
Ambajhari,
Nagpur,
Maharashtra.

0.A.494/87

S.Pazhaniappan,
Ordnance Factory,
Jawahar Nagar,
Bhandara Dist.,
NagpuxxMaharashtra &
69 Others.

VSe.

Union of India
Ministry of

Defence Production,
New Delhi.

Ordnance Factory Board,
10-A,Auckland Road,
Calcutta. :

(Through its Secretary)

General Manager,
Ordnance Factory,
Bhandarsa,
Maharashira.

C.A.515/87

A.M.Pandit

Ordnance Factory,

Dehu Road,

Pune 412 113, & 3 Others.

Vs.

Union of India
through

Secretary, .
Ministry of Defence,
New Delhi.

Chalrmaﬂ,'
Ordnance Factorv Board,
10=A,Auckland Roag,

Calcutta.

General Manager,

- Ordnance Factory,
"Dehu Road,

Pune.

.« Respondents in
0.A.493/87

. Appllcants in
0.A.494/87

.. Respondents in f
0.A.494/87

e Appllcants in
0.A.515/87

.. Respondents in
0.A.215/87
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0.A.547/87

R.C.Ravalani,
Ex.Chargeman Grade I,
PWD/1/%,Pimpri Colony,
Pune - 411 017.

VS.
Union of India

through
Secretary,

Ministry of Defence Production,

Ne\‘v Del hi °

The Chairman,

Ordnance Factory Board,
10-A,Auckland Road, '
Calcutta.

The General Manager,
Ordnance Factory,
Khamaria
Jabalpur{MP)-482 005

The General Menager,
Amnunition Factory,
*hadki,

Pune 411 003,

OoAnz 84‘ 82 '

C.V.Ramana Murty,
C/0.A.G,Abhyankar,
Advocate, ’

128, Budhwar,

Pune -~ 2 and Three others

VS,
Union of Incdie

through
Secretary, \

‘Ministiry of Defence,

New Delhi,

Chairman

Ordnance Factory Board,
10=A,Aucklznd Road,
Calcutta.

General Msnager,
Ordnance Factory, -
Verangaon,
Dist.Jalgaon.

(11)0,A.468/89

Bhupendra Pal Singh,
Qr.No.20/A,Type IV,
C.F.Varangaon Z=stsate, -
Dist.Jalgaon 425 3056.

VS.

«s Applicant in
0.A.547/87

.. Respondents in
- 0.A.547/87

.. Applicants in
0.A.284/89

.. Respondents in
G.A.284/89
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1. Union of Indis
through
Secred ry,
Ministry of Defence,
New Delhi.

2, The Chairman,
Ordnance Factory Board,
10-A,Auckland Road,
Caléutta - 700 001,

3. The General Manager,
Ordnance Factory,
‘Varangaon,
Dist.Jalgaon. .. Respondents in
0.A.468/89

(12)0.A.488/89

M.Sundaram,

Ordnance Factory,

Dehu Road,

Pune ~ 412 013, - e+ Applicant in
0.A.488/89

VSe

1. Union of India
through
Secretary,
Ministry of Defence,
New Delhi,

2. Chairman
Ordnance Factory Board,
10-A,Auckland Road,
Calcutta.

3. General Manager,
Ordnance Factory,
Dehu Road, _
Pune. .. hespondents in

R
Oolq 1488/89

Coramj Hon'ble Member(J)Shri M.B.Mujumdar
Hon'ble Member(A)Shri M.Y.Priolkar

Apps3azances’

1. D.#.Kakani,Advoczte
for applicants at
Sr.No.{(1)

2. V.B.Rairkar,Advocate
for applicants at
sr.No.{2),(3) & (4)

3. V.J.Kslamkar,Advocate
for ap%licants at
sr.No.(5),(8) & (12)

4, Jayant G.Gadkar,Advocate
for applicants at
sr.No.{6) & (7)

5, R,C,Ravalani applicant
in person at Sr.Ne.(9)

6. A.3.Abhyankar,Advocate
for applicants at
Sr.No.%lO) & (11)
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7. Ramesh Darda,Advocateikgr /

Respondents at Sr.No.(1)

8. R.K.Shetty,Advocate for .
Respondents at Sr.No.(2)&(12)

9, M.I.Sethna,Sr.Standing Couniel,
for Respondents at Sr.No.{(3),
(5),(7),(8) & (9)

10. P.M.Pradhan,Counsel for
- Respondents at sr.No,.(4),

(6) & (10)
ORAL JUDGEMENT : Date:4.8.89,10.8.39 &
(Per "M.3.Mujumdar,Member(J) 11.8.89,

We are passing this common order in
0.A.Nss. 169/87, 267/87, 278/87, 425/87, 446/87,
493/87, 494/87, 515/87, 547/87, 284/89, 468/89 and
488/39. |

2. The applicants in these cases are
Science Graduates. They were initially appointed
as Supervisors Grade B in various Ordnance Factories
between 1960 to 1956. Their request is for treating
them to have been appointed as Supervisors Grade A
from the date of their initiel appointment as Super-
A SewWA
visor B. In this respect they are relying on judgements
of the Allahabad High Court, Madhya Pradesh figh Court
and of Jabalpur &-Nédras Benches of this Tribunal, -
They have further reguested for giving them promotion
to the post of Chargeman Gr.Il on the expiry of iwo
yvears from the date of their initial appointment,
In this respect also they have relied on thé same
judgements as well as the judgement of the Supreme
Court in Virendra Kumar's case decided on 2,2.1981.
They have also prayed for notional seniority on that

basig and conseguential ben2fits.

3. 0.A.No0,169/87 is filed by 26 applicants.
They are all Science Gradustes. They were appointed as
Supefvisor B between 1961 to 1965. In due course they
were promoted to highér posts, viz., Supervisor A,

Chargeman II,Chargeman I and Assistant Foreman.

T/



Some of them are also promoted to the higher post of |
Foreman. When the application was filed they were working *
in the Ordnance Factory at Chandrapur. According to the
directions given by the Madhya Pradesh High Court in
Misc.Petition No,l74, 363, 406, 1055, 1056 of 1981 and

9 of 1982 and the order on review petitions dated

¥ - -

9.12,1983 the Director General -6f Ordnance Faétofies hag' &t r+
revised the seniority of about 61 petitioners ih'thesé o
cases by his order dtd. 21.10,1986, According to the --
applicants they are similarly situated like the petitiocners -
before the Madhya Pradesh High Court and hence they should
have been given the benefits of the judgement of-the

Madhya Pradesh High Court. They made several4represen-
tations for vresting them similarly and giving them all

the benefits which are given to the petitioners before

the Madhya Pradesh High Court. However, their represen-
tations were not acceded to and hence they have filed
0.A.169/87. The prayers made by them in the spplication

are these: (i) the respondents be dirscted to grant

monatary and seniority'benefits to the applicants -in the
post of Supervisor A from the date of their initial
gappointment in service as Supervisor B and also direct

ihe respondents to give further promotions to them to the
post of Chargeman Gr.IIl on completion of two years service
in the post of Supervisor A and further dirsc¢t the respon-
dents to promote them to the post of Chargeman I, Asstt.
Foreman and Foreman; (ii) direct the'respcndents to refiyx
the seniority of the applicants in the grade of Supervisor A
and in higher grades as has been done by the order dtd.
21.10.1986 passed by the Director General of Ordnance
Factories. Respondents have filed their reply resisting

these prayers.

4. C.A.267/87 is filed by 39 applicants. They
are all Science Graduatec and were eppointed es Supe-visor B
between 1961 and 1962. In due course they are promoted to

higher posts. All of them are working at Hich Explosive

..8/=



| -: 8 - <j§i>
Factory at Kirkee. They have made similar prayers as

in 0.A.169/87. The prayers are resisted by the respon-
dents by filing their reply.

5. In 0.A.267/87 six. interveners have
filed Misc.Fetition No.400/87 reguesting that they
shoulc be allowed to intervene in the application and
be heard before passing any final order. Four of them
are Science Graduates and one is holding Diploma in
Chemical Engineering. All of them were recruited as
Apprentices and after satisfactory completion of
apbrenticeship/training they were absorbed as
Chargeman Gr.Il and then duly promoted as Chargeman I,
Asstt.Foreman. They are all working in the High Explosive
Factory at Kirkee., It is their case that if O.A.267/87

is allowed their seniority and prospects of pfomotion

are bound to be affected. Their apprehension is strengthened

because two arplications(TA 322/86 and 0.A.104/86) filed by
similarly pléced persons like the applicants are allowed

by the Jabalpur Bench of this Tribunal.

6. C.A.278/87 is filed by 68 applicants
working in the Ammunifion Factory at Kirkee. They are
all Science Graduetes and wefe appointed between 1962 to
1966 as Supervisors B. Their prayers are more specific
as follows: (1)The applicants be treated as Supervisor A
from the date of initial appoiniment as Supervisor B.
(2) The difference of pay and other monetary benefits be
given to the applicants till the date of pro&otion-to
the post of Supervisor A. (3) On completioéog years
sdtisfactory service as Supervisor A the applicants

be promoted to the post of Chargeman II (4) The seniority
of the applicants be refixed in different greces as
Chargeman II, Chargeman I;.Asstt.Fcreman and Foreman,

s0 that'they are not lower than their juniors. (5) The
applicants be oiven notional seniority so that they are
not lower than any of their immediate juniors, and their
present saiéry alzo be refixed accordingly.

0009/-
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7. In this case ? persons have filed
Misc.Petition No.406/87 for 5oining them as interveners.

Two of them are holding diploma in Production Engineering,

one is Licenciate in Production Engineering, one has
passed B.Sc.Part I examination and 5 have passed
intermediate science examination. Three of them are
working in the High Explosive Factory at Kirkee and
the remaining are working in the Ammunition Factory
at Kirkee, as Asstt.Foremen. According to them they
were appointed as Mechanical Engineer Apprentices in
the differenf Ordnance Factories between 1964 to 1966
and on completion of prescribed apprenticeship/training
period ranging between 24 years to 4 ysars they were
examined and graded by the Central Selection Board
and absorbed as Chargeman II in 1974 and 1975. They
are promoted as Chargeman I in 1978 and 1979. Eight
of them are promoted as Asstt.Foreman in 1980 and
only one in 1981, It is also their grievance that

if the applications are allowedltheir seniority

and prospects of promotion are likely to be affected
and hence they should be heard before passing any

final order.

8. 0.A.425/87 is fi led by three applicants.

They are all Science Graduates and were initially
appointed between 1961 to 1964 as Supervisor B. In

due course they are promoted to higher grades also.
Their prayers are similar to the prayers in 0.A.278/87.
The respondegts have filed their reply resisting the
prayers.

9. In 0.A.446/87 there are four applicants.
They are all Science Gradyates aﬁd were appointed as
Supervisor B between 1962 to 1964. They are presently
working in higher grades in the Ordnance Factory at
Dehu Road. Their prayers are also similar to the prayers
in O.A.278/§9. The respondents have filed their reply

resisting the prayers.

«:10/~
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10, . 0.A.493/87 is filed by one applicant

who is now working as Asstt.Foreman in the Ordnance
Factory at Ambajhari,Nagpur._He is a Science Graduate
and was appointed as Supervisor A on 11.1,1964. He has
3lso made similar prayers as in C.A.278/87. Respondents .

have filed their reply resisting the prayers.

v—;mvmhg>/
11, . In 0.A.494/87 there are stuéa?ﬁpplicants.

They are also Science Graduates and were initially

~—v’

appointed as Supervisor B between 1961 to 1966.

In due course they were prbmoted to ihe higher -
grades and when the application was filed 30 of them
‘were working as Chargeman I and the remainimg were
working as Asstt.Foremen in the Ordnance Factory at
Bhandara. Their prayers are also similar as in O.A.
278/87. Respondents have filed their reply resisting

the prayers.

12. 0.A.515/87 is filed by 4 applicants.

All of them are Science Graduates and were appointed

as Supervisor B in 1961 or 1962. When_the application
was filed one of them was working as Foreman and others
Qere working 2s Asstt.Foremen. Their prayers which are
similar as in eerlier épplications are resisted by the

responcents by filing their reply.

13, O.A.547/87 is filed by Shri R.C,Ravalani.
He is a Science Graduate and was appointed as Supervisor B
in the Ordnance Factory at Jabalpur in March,1964. On
31.3.1985 he has retired as Chargeman I from the
Ammunition Factory at Kirkee. His prayers are that he
should be deemed to heve been appocinted as Supervisor A
from the date of his initial sppointment in March,1964
and on completion of two years service therefi?%cpe i
should be promoted as Chargeman II. He sh051dAPe given
notional promotions ancd seniority and on that basis the
- salary drswn by him at the time of his retirement be
refixed. The respondents have filed their written

“statement opposing the application, /
c‘ll -

QEJ'



e o \

¥ >
14, . 0.A.294/89 is filed by four applicants.
They are all Science Graduates and were appointed as
Supervisor B in 1962 or 1963, Three of them are now
working as Asstt.ﬁoremen and one as Foreman in the
Ordnance Factory at Varangaon. Their prayers are similar
tofé;fqln 0.A.169/87. T‘houéh.the application is
admitted respondents have not filed their reply so far.,
It is at the request of the advocates for both the sides; '
that it was heard alongwith other applications on the

assumption that the respondents contentions are similar

thogo
to.them in other cases. -
I ] -
" 15. - 0.A.468/89 is filed by one applicant who

is B.Sc.{ M.A, He was appointed as Supervisor B in 1962
and at present he is working as Asstt.Foreman in the
Ordnance Factory at Varangaon. The application has not -
yet been admitted. But it was taken up for hearing at
the request of advocates for both the sides. We now
admit it. Though the respondents are yet to file their .
reply we propose to decide it on the basis that the
respondents contentions are similiar as in the other cases.
16. 0.A.488/89 is filed by 5 applicants. The
application is admitted. Though the respondents have not
filed their reply it is being heard along with other cases
on the assumption that the respondents would be raising
gimilar objections.

17. In order to understand the dispute in

this case it is necessary to give some facts and refer

to some orders and judgements. The facts and orders are -
given from the record and judgements before us. After -_°
the Chinese aggression in 1962 the Government of India )
decided to make India self sufficient in production of
arms,ammunition and armaments-in the various Ordnance ni
Factories. It was decided to expand the capacity of the
existing factories and to increase the strength of the

staff. In order to encourage persons with some technical

knowledge to join the Ordnance Factories, Director General

. 012/- i
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of Ordnance Factories issued a circular dtd. 6.11.1962.
As that circular is relevant in this case we quote it
belows: |

. "Subject :NON- INDUSTRIAL ESTABLISHVENT
- " PROMOTION . |
'D.G.O.F. has decided that Diploma holders
serving as Supervisor 'A’ (Tech)/Superv1sor
'B'/(Tech) and in equivalent grades shauld
be treated as follos

(i) A1 those Diploma holders who have been-
appointed as Supervisor'R'(Tech)(and in
‘equivalent grades)shouid on completion of
one year's satisfactory service in ‘ordnance
’factorles be promoted to Superv1sor'A (Tech)
(and" in equivalent grades) .

(ii)All those diploma holders who work
satisfactorily as Supervisor'A'{Tech)or in
equivalent grades for 2 yeérs in'0rdnance
Fecter? should be‘promoted to Chargemen.

Kindly acknowledge receipt.®™ |
Advettieements were also giveﬁ in newspapers for filling up
gf Vaeancies in the post of Supervisor A in the Ordnanee :
Factories from Dlploma Holders in Engineering. By way of
clarlfleatlon another circular dtd. 1ll. 3 1963 was 1ssued
by the DG of Ordnance Factorles. That clrcular reads as

undér-

"Sub: Non-industrial establlehmeht -
trestment of Diploma Holders in
matter of appointment/promotion.

Ref: This office No.673/A/NI dated
6.11.62
" So long the position was that Diploma
Holders in Engineering were being fetruited‘
as Supervisor 'B' grade and were being ’
promoted to Supervisor'A' grade after
satisfactory completion of one year's
service as Supervisor 'B' grade.

’ It has now been decided by the Director
General, Ordnance Factories that in
future Diploma Holders in Enﬂineering’-
should be straight away app01nted as
Supervlsor 'At Grade.

eel3/=
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2. In view of the decision stated above

= all those Diploma Holders who are not

2 yet promoted to Supervisor A grade because

= they have not &et completed one year

: service as Supervisor 'B' grade may be

= promoted to Supervisor'A' grade with

: effeet from 6,3,1963, provided their

= . work as Supervisor 'B' grade is satis-

= factory so that they do not stamd at any
disadvantage as compared with those
Diploma Holders who are yet to be recruited

- as Supervisor A grade in view of Director

~  General,Ordnance Factories decision as
stated in Para 1 above.

3. Kindly acknoaledge receipt."

18. By subsequent circulat dated 5.6.1963 it

was clarified that "Diploma Holders™ mean persons who are
in actual posséssion'éf Diploma and they alone should be
appointed as Shbgryisor A, and in the ébsehcé of production

of such Diploma they should be appointed as Supervisor B,

Still,as the diploma holders did not respond sufficiently,

letters were written to the Principals of various techniczal
institutions in the country requesting them to send diploma
holders who had éassed final examinations. It wss mentioned
that the persons who would be selected as Supervisor A
would be given quick promdtions to the post of Chargeman
and they can further rise to the post of Asstt.Foreman

and Foreman. In view of the clarification in the circular

dtd. 5.6.1963 an incongruous situation arose inasmuch as
some.of the diploma holders who had passed diploma exami-

nation but were not in physical possession of diploma

certificates were appointed as Supervisor B. Though

clause(ii) of the circular dtd. 6.11.1962 stated that,

PAll those diploma holders who work satisfactorily as
SupervisorfA*{Tech) or in equivalent grades for two

years in Ordnance Factory should be promoted to Chargemen”,
the Government of India,Ministry of Defence subsequently
found it necessary to increase the period to 3 years and
hence communicated an order to the Director General of

: $stot thg
Ordnance Factories by letter dtd. 28.12.1965 saying. 3

/\V-...M/-



interalia that the minimum period of three years service
in the lower grade should be fixed for promotion to the
next higher gréde. It was pointed out that this had become
necessary not only because it would be in conformity with

the practice obtaining 1nSother Ministries but also because
WO
on merits this perlod 4® necessary to judge the performamce

in the lower post and éhe potentlalltles for promotion to
a higher post. Consequantly the Director General of
;dipan;e'Pactories issued é-circular dtd. 20th January,
1966 whicn reads as under:

"Sub:- N.G.Establishment - Treatment of
Diploma Helders and ey-aoprentlces
serving as Supr.A Gr. or in equi-
valent grades in the matter of
promotion.-

Ref i~ This office confidential No.673/A/
. NG dtd. 6.11.62 and 4416/A/NG dt.
29.6.65.

The question of promotion of Diploma
holders in Mech/Elec.Enginesring and
Ex.apprentices serving as Supr.'A' Gr.
or in equivalent grades has received
further consideration of the D,G,O.F.
who has decided that in future promo-

- tions of all such individuals will be

;:effected in accordance with the normal
rules i.e. on the basis of their listing
by the relevant D.P.C. and not merely on
completion of 2 years satisfactory.

’-‘;ontinuous service as Supr.A Gr. or
“eguivalent grades." '

:iﬁbéever;béfqre-the above circular was issued sOmerof‘the
'dipl§ma'hoiders‘got the benefit of béing promoted to the
posf of Chargeman II on completion of 2 years of service,
while after the ébove circular was i;sded others were

promoted after three years of service,

19, The next 1mpo;tanu c1rcular in this
the

respect is q_c1rcular dtd. 5.3.1966 issued by the

Director GeWeral of Ordnance Factories to all the

General Managers of the Ordnance Factories and other

~allied factories,which is as follows:

15/
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"Subs N.I.E. - Promotion of Supervisors'B’'
Grade to 'A' Grade - Creation of addi-
tional vacancies of Supervisors'B'
Grade Technical in H.E.Factory.

Taking into consideration the require-
ments of Supervisory staff for explosives
work and the hazards involved in the same,
the Director General,Ordnance Factories hag
decided that the future policy for promotions
and recruitment will be as follows.

1. Science Graduates in First and Second
Class will be recruited directly as Super-
visory'A* Grade Technical. )

2. They will be on probation for one year

and their progress will be watched carefully

during the prcbation period to eliminate those
who do not show satisfactory progress during
this period. :

3. The existing Supervisors'B' Grade who
have completed the probation are to be promoted

to Supervisors'A' Grade w.e.f. 1.3.66. Additional

posts are to be created in that grade for this
requirement after surrendering the correspon-
ding number of *B' Grade posts. The creation
of the posts and surrendering of the posts
will be done by the General under his powers.

4, Henceforth the grade of Supervisor'B!
will normally be reserved for Industrial

Employees and others who possess lower
qualifications than s graduate in Science."

20; ' We may point out that the disputes in all the
cases before us as well as before the Allahabad Hioh Court
and Madhya Pradesh High Court which will be referved to

hereafter were for the period prior to 6.3.1966. .

oy, - In 1972, 75 persons filed a Writ Petition in. - -

the Allahabad High Court asserting that they had beén
appointed as Supervisors A on various dates in pursuancé

of the circular dtd. 6.11.1962. Their grievance was that

" even though quite a lafge number of ‘Supervisors A had been

promoted to the post of Chargeman II on cqmbletion of

two_ years' satisfactory work they had béeﬁcdiscriminated”
against and had not been sé progdte& immédiately on the
expiry of two years in pursuance qf the ;foresaid circular
dtd. 6.,11.1962. The relief prayed for in the said writ
petition was for the issue of a writ of mandamus directing
the Union of India through the Director General of

Ordnance Factories to promote them to the post of

) . 016/.
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Chargeman II. The Writ Pétition was: contested by the

—7 respondents on various grounds. The learned Single

———==Judge who heard the petition dismissed the petition
on the ground of unexplained laches and also on the
.=~ ground that similar previous petition for similar

Yos S
.~ relief had not been %assnd. Against the judgement of
gy

"
== %he Single Judge the petitioners preferred a special ..

.- --—. —appeal before a Division Bench of that Court. But that

. Was aiso dismissed on 8.2,1977. Against that judgement

| thé petitioners preferred Civil Appeal No0.441/81 in the

- Supfeme Court and the Supreme Court disposed it of by
paéZing the following order on 2.2,.,1981:

."Heard counsel. Special leave granted.

— Our attention has been invited by learned

counsel for both the sides to the relevent
rules which govern promotion to the post of
Chargeman Grade II. It appears that a large

number of persons have been promoted to those
posts though they have tompleted baly:two years
of service. The Government now appears to
insist that in so far as the appellants are
concerned they cannot be considered for
promotion unless they complete three years

of service. We see no justification for any
such differential treatment being given to
the appellants. If a large number of cther
persons similarly situated have been promoted
as Chargeman Grade II after completing two
years of service, there is no reason why the
appellants should also not be similarly |
promoted after completing the same period

of service. We are not suggesting that the
appellants are entitled to be promoted to

the aforesaid pests even if they are found
unfit to be promoted.

We therefore dire€t that the concerned
authorities will consider the cases of the

= appellants for promotion as Chargeman Grade II
and promote them to the said posts unless
they are found to be unfit, If the appellants
are promoted they will naturally have to be
promoted with effect from the date on which
they ought to have been promoted.

This order will dispose of the appeal

There will be no order as to costs.® eeel?/-
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22. Thereafter a number of petitioners filed six
Writ Petitions in the High Court of Madhya Pradesh at
Jabalpur claiming similar reliefs. These petitions were
Misc.Petitions No0.174,363,406,1055 and 1056 of 1981 and

9 of 1982. The petitiqners in all these petitions except
the last petition were diploma holders in Engineering,
while petitioners in the last petition were holding Degree
in Bachelor of Science., All of them relied on the s%ée
judgements of the Allahabad High Court and the judgement
of the Supreme Court in Virendra Kumar's case. All these
Writ Petitions were disposed of by cammon judgement in
M.F.No.174/81 which was filed by Dilip Singh Chauhan and
others. Para 5 of the judgement and the judgement of the
Madhya Pradesh High Court dtd. 9.12.1983 on review petition
filed by the petitioners show that the respondents in
their written statements had admitted the claim of the
petitioners that they be given notional seniority from
the date of their initial appointment as Supervisor B

and the respondents in Misc.Petition No.9/82 which was
filed by the Science Graduates had in their written
statement admitted that they also be given notional
seniority as Supervisor A from the date of their initial
appointment. Hence the Madhya Pradesh High Court did not
find any difficulty in granting that relief to the
petitioners irrespective of the fact whether they were

holding diplomas in engineering or Science Degrees. Still

one of the important question that remained for ¢onsideration

was whether the petitioners were entitled to be treated as
Chargeman II on completion of two years of satisfactory
service as Suparvisor A, But by following the Supreme Court
juwlgement in Virendra Kumar's case the High Court granted
the same relief which was granted by the Supreme Court.

Operative part of the judgement reads as under:

..18/~
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"With the result, the petitions are partly
allowed. Those petitioners who were initially
appointed as Supervisor Grade~B and then
pronoted as Supervisor Grade-A are to be
treated as promoted as Supervisor Grade-A

-with effect from 6,3.1963. Those petitioners

who were given initial appointment - of
Supervisor Grade-B ‘for not production of

their diploma certificate are to be treated ¢ -

as Supervisor Grade-A from the date of their
initial appointment. Malkeet Singh to be
treated as Supervisor Grade-A from the date
of his initial appointment as Supervisor
Grade-B. All those petitioners who are
holding B.Sc. degree and are appointed
earlier to 11.3.1963 are to be treated as
Supervisor Grade- from 6.3.1963 and those
petitioners who were appointed later are

"—%o be kxesfmd so treated from the date of
~ their initial appointment. But petitioners

in M.P.No.1056/81 cannot get Supervisor -

Grade=A from the date of their apprenticeship.

And these petitioners are alsoc entitled to be
treated as Chargeman Grade-Il on completion
of two years satisfactory service as
Supervisor Grade-A. Consequently, notional
seniority of these persons have to be refixed
in Supervisor Grade-A,Chargeman Grade-II,
Grade-I and Assistant Foreman in cases of
those who are holding that post. Those
petitioners who have been promoted as
Supervisor Grade-A from 6.3.63 or from the
date of their appointment thereafter shall
get the pay of Supervisor Grade-A from
6.3.1963 or from the date of their initial
appointment respectively. The petitioners
are also entitled to get their present
salary refixed after giving them notional
seniority so that the same is not lower than
those who are immediately below them. So far
as the petitioners in M.P.No.174/8l are
concerned, they being appointed prior to
11.3.1963 they are entitled to be treated

as Supervisor Grade-A from 6.3.63 and they
will get other consequential reliefs as
mentioned earlier. There shall be no order
as to costs. Security deposits be refunded
to the petitioners."

- 019/"’
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On review petitonisthe above order was modified by
directing=that ”tg;se petitioners who were appointed
prior to 11.3.1963\;;; entitled to be treated as
Supervisor Grade~A from the date Sf their initisal
appointment and not from 6.3.1963'as has been mentioned

in the order."

23. =~ More than two years thereafter Shri B.H.
‘Ananthamurfhy and thirty others,all science graduates,
filed Misc.Petition No.108/84 in the Madhya Pradesh *
High Court for.directing the respondents to treat them
3as Supervisor A right from their appointment, promote
them as Chargeman Il and to give fhem all consequential
benefit<of seniority, pay and further promotions of the
petitiogérs except two. That Writ Petition was trans-
ferred to the Jabalpur Bench of this Tribunal where it
was numbered as Tr.Appln. No.322/86. Shri Ravindra

Nath Gupta and 18 others who were also Science Graduates
and were working as Chargeman I filed similar application
before the Jabalpur Bench of the Tribunal on 24.9.1986
under Section 19 of the Administrative Tribunals Act.
They also claimed similar reliefs as in T.A.322/86. Both
the above applications were heard by a Bench of

Shri S.K,S.Chib,Vice~-Chairman and Shri K.B.Khare,Judicial
Member. They negatived the contention of the respondents
that the applications suffered from delay and laches.

As regards the main issue in the case regarding treating
Science Graduates on par with the diploma holders the
Bench relied on the judgement of the Madhya Pradesh

High Court iﬁ Dilip Singh Chauhan's case. It may be
recalled that the petitioners in Misc.Petition No.9/82
before the Madhya Pradesh High Court were Science
Graduates and by relying on the admission of the
respondents in their return that they should be given
notional seniority as Supervisor A from the date of
initial appointment, the same reliefs were granted to

them which were granted to the diploma holders. On this

-4-., 00120/"
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basis and by relying on the Supreme Court judgment:
in Virendra Kumar's case the Jabalpur Bench passed
the following order on 30.6.1987: - _

"g. In the net result, in both these
petitions T.A,322 of 1986(Ananthamurthy
and others Vs. Union of India) and also
OA.104 of 1986(Ravindra Nath Gupta and
others Vs. Union of India),we direct that
petitioners who are Science Graduates and
such of the petitioners who are diploma
holders shall be treated as Supervisor A
from the date of their initial appointment
g ~and their notional seniority revised. They
) shall be entitled to be considered for
promotion to the post of Chargeman Grade-1
on completion of 2 years of satisfactory
service as Supervisor A retrospectively.
If found fit and promoted by the DPC-III(C
their notional seniority shall be refixed
for the post of Chargeman grade-~II,Chargem
Grade-I or that of Assistant Foreman as th
case may be. Their present salary shall al
be so fixed that it is not lower than the
salary of those who are immediately below
them in seniority. They shall not be entit
to past arrears of pay, but they shall be
considered for further promotion on basis
of this revised notional seniority.

Parties shall bear their own costs.”

24, The same question arose before the Madras

I

),

an
e
sO

led

Bench

of this Tribunal in Tr.Appln. 1032/86. Shri Kalidasan and

38 others had filed Writ Petition No.l11263/84 in the Madras

High Court for similar reliefs.and it was transferred to

the Tribunal where it was numbered as Tr.,Application

No0.1032/86. All the petitioners were Science Graduates

and were appointed as Supervisor B from March,1962 onwards

in the Ordnance Factories. After completion of two years

of service they were promoted as Supervisor A and

- m—

subsequently they were also further promoted as Chargeman II1.

Their prayers in the petition were for treating them

as

Supervisors A from the date of their initial appointment

as Supervisor B and for further promotion to the post of

L2 /-
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Chargeman Il on completion of two years satisfactory
service as .Supervisor A, They had also prayed for
directing the respondents to hold them as being entitled
to further promotions and'seniority in superiér cadres
on that basis and grant monetary benefits on the basis
that thef had been appointed as Supervisor A from the
date of their initial appointment as Supervisor B. After
referripg to the pleadings thg Bench formulated the
following two points for consideration:(i) Whether a
distinction could be made between Science Graduates aﬁd
Dipioma Holders, and (ii) Whether the bere fits given to
the Diploma Holders of treating their initial appointment
in the post of Supervisor B as an appointment to the post
of Supervisor A can be extended to the Science.Graduétes.
Relying on the judgement of the Madhya Pradesh High Court
in Dilip Singh Chauhan's case and the judgement of the
Jabalpur Bench of this Tribunal in B.H.Ananthamurthy's
case the Madras Bench answered both the points in =the—
affirmative. In result the Bench held that the appliégg;g
were entitled to be treated as Supervisor A from the date
of their initial appointment as Supervisor B and their
notional seniority was directed to be refixed accordingly.

The Ren
Bigh.Couzt further held that they were entitled to be

UﬁEbnsfSéred for further prombtion on completion of two

years satisfactory service as Supervisor A and if found
fit by the DPC their notional seniority was directed to be
refixed for the post of Chargeman Il, Chargeman I or

- Assistant Foreman as the case may be.

25, Af;er the judgement of the Sﬁpreme Court in
Virendra Kumar's case dtd. 2.2.198l1, six Writ Petitions
were filed by various petitioners in the Supreme Court
in 1983, These petitioners claimed to have been appointed
as Supervisors A in various Ordnance Factories between

1962 to 1966 and prayed that the same relief may be

granted to them also g5 was granted by the Supreme Court

in Virendra Kumar's case by its order dtd. 2.2.1981.
Y 022/"’
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s====1Then three Civil-Misc.Petitions:were Filed bys¢he:titions --: f-1 4
===—dbpbellants in the%Virendrasﬁhma:§s:cage asseftingive Yimarte  cop

— +that the directions given by the Supreme court on

52:13_42.2;1981 had not been complied with in the manneras ::< - ..

== fit;oug?h't to have been by the cespondents and they -« --.

mm===»said directions.-The prayersimade-by.them were theses: msce v ine

= & ®(i) Pass appropriate orders directing.the : -z = -_.-:
o respondents to implement in true letter and _..... .
= Y =" spirit;~the judgment of this Hon'ble Court - -+ < + [« B
— T dated 2.2.1981 in Civil Appeal No.441 of
1981; -

B (ii) iszue appropriate direetions commanding - S |
—_— ' ' the respondents to promote the appeliants to LR
b : the next higher posts of Chargeman Grader I,-:z: - 2 3
== Agsistant Foreman, and Foreman, with effect .

_ from the date they are entitled to,after . . :
T . | giving them the benefit of the directions of ‘ E
this Hon'ble Court dated 2.2,1981; :

(iii)issue appropriate directions to the - g
respondents to give all consequential benefits

= A to the—appellants, including payment-of-.. .. .= 3 -

arrears®.
26. The Supreme Court decided these six review

petitions and three Civil Misc.Petitions by a common
judgemént dtd. 20.3.1989, It is reported in Judgements
Today, 1989(1)SC 595 dtd. 30th March,1989 as Palluru

Ramkrishnaiah v. Union of India and another.

27. It is pointed out in parz & of the judgement

that the Writ Pefitions had come wup ‘for hearing-before -—

a Bench of two learned Judges.of the -Court.on 9.9.1987 . .
However, on the view that the judgement of the Court

S

dtd. 2.2.1981 in Virendra Kumar's case may require
:::::::reconsideration5ttﬁe.petitions:s:mere directed to be --:
placed before a three Judge Bench "where interalia the
T gorrectness of the judgement could be looked into and
=== the nature of relief available to the petitioners on the

’._ef".'*:
- === fdtts now stated would also be- considered.™ -After referring :-

> 023/-
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to the Government of-India Ministry of Defence 1etter$/§ated
20,12,1965 and the circular dtd. 20,1.1966 issued by the
Director General of Ordnance Factories which are referred

to esrlier and considering the legal position, the Supreme

&
.Gourt has ohserved in para 17: "For gught we know if the

effect of the order dated 28th December,1965 and the

circular dated 20th January,1966 had been properly emphasised
at the time of heariﬁg‘of Civil Appeal No.441 of 1981 its
result may have been different.® Then in para 18, the

Supreme Court has chserved that,"we find it difficult to
grant the reliefs prayed for in the aforesaid writ petitions
simply on the basis of the judgement of this Court dated

2nd Februarv,1981 in Civil Appeal No.441 of 1981, These

Writ Petitions, therefore, deserve to be dismissed."

28. | In para 19, howevef, the Supreme Court
pointed out that its judgement dated 2.2.198l'in Virendra
Kumer's case had not been challenged and hence it has
become final. Hence the Supreme Court considered the
question as to what further relief, if any, should be
given to the appellants in Virendra Kumarls case

in pursuance of the Civil Misc.Petitions filed by them.
After considering the order passed by the Madhyas Pradesh
High Court dated 4.4.1983, the Supreme Court held that

the appellants deserved to be granted the same limited

- relief. In result the writ petitions were dismissed while

Civil Misc.Petitions in Civil Appeal No.441/81 were
disposed of by issuing a direction to the respondents
to givé the same benefits as were given by the Madhya
Pradesh High Court to such of the petitioners before
that Court who were Supervisors A and were granted

promotion as Chargeman II by its judgement dtd.4.4.1982.

e

29. In 1987, 8 applications were filed before tgé
Jabalpur Bench of this Tribunael under Section 19 of the
Administrative Tribunals Act,1985. The first applicetion
was 0.A.209/87 and it was filed by R,J.Sundara Reman &
another v. Union of Indie and others. The judgement of the

. t.24/"’



- seniority at various levels disturbing the inter-se seniority

Bench comprlslng of Shri S. K S.Chib, Vice Chairman and
Shri K;B. Khare Member(JUdlcial) was delivered on 24.4,1989.

It was the case of the applicants that by order dtd. P

21,10.1986 Egggaiﬁby the Dlrector General,Ordnance Factories

while 1mplement1ng the decision of ‘the Madhya Pradesh - ngh

g i -

Court in Dilip ‘Singh Chauhan's case had changed the

e

p051t10n and hence they should also be granted the same

~

beneflts as they were slmllarly placed As already pointed

‘out the Madhya Pradesh High Court had mainly relied on the

judgement of the Supreme Court in Virendra Kumar's case.
In para 5, the Jabalpur Bench has observed that the matter
has been settled by the Hon'ble Supreme Court-in Palluru
Ramkrishnaiah’§ case decided on 28.3.1989. After quoting _
its own order in B.H.Ananthamurthy'é case dtd. 30.6.1987, Ed
Jabalpur Bench has held in the éame para that-“There is no

conflict in our aforesaid decision above and the recent

decision of the Supreme Court cited abové. This Tribunal

unlike the High Court had not directed thet automatic pro-

motions should be given to Supervisor'A! to the post of

Chargeman Grade—li on completion of 2 yeans‘of satisfactory

service but only held that he was entitled to be considered

subject to selection by DPC etc. In other words the ‘ Yy

procedure for promotion would be governed not by the

‘circular of DG OF of 6th November,1962 but by the subsequent

order datdd 28.12.1969 read with circular of 20.1.1966 a

distinction which has been succinctly brought out in the =%
aforesaid Judgement of the Hon'ble Supreme Court in Writ
Petition(Civil) No,530 of 1983 decided recently on 28.3.89.

In other words while disposing off T.A, 322 of 1986 in the

case of B.H.Ananthamurthy and others vs. Union of India and

others decided on 30.6.87 this Tribunal had not closely

followed the decision of the M.P.High Court in similar cases

~in the wake of Supreme Court's Judgement in Civil Appeal

No.441 of 1981{(Virendra Kumar and others vs. Union of India

. .25/-
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and—.-mh_.ers) but was more in line:with>the subsequent .ine witr ihre

decision of the Supreme Court in-Writ!Petition({€ivil) ir ?:it Fes
No.530 of 1983 cited above. -/ o :87°7 ¢ -7 3T77¢

© The applicants in O.A.NOSIS1,:53,1209,: 218,12
270, 201 and 200 of 1987 are, ;he:efare?Dentiileath~get'P?~f-",

L3

limited benefits in terms’ dfithe @mbove gyuoted:ordersi®ne above o..

a

30. On this view of the matter in para 8 the - =: ° -
Jabalpur Bench has passed the following ‘operative order: ™

®Accordingly, we direct the respondents-to
treat the initial appointment of Diploma
Holders and Science graduates 2s having been -
made to the post of Supervisor'At', On basis
of two years experience as Supervisor'A' they
shall be entitled to promotion to the post
of Chargemen Grade-Il on recommendations of
a8 review DPC which may be constituted and
further promotions on recommendations of the .
review DPC from the requisite dates when they
were eligible and due to be considered for
promotion on the basis of departmental rules
or executive instructions -din the light of
.Supreme Court's directions contained in Writ
Petition No.530 of 1983. decided on 28.3.1989
(supra) read with their observation in the
case of Union of India and others Vs.
Somasundaram Vishwanath & Others and decision
of this Tribunal in the case of B.M.Ananthamurty
and others(Supra).

The applicants in O.A.416 of 1987 are Engineering
Apprentices. Some of them are Science Graduates
but not Diploma holders. They have been trained
by the respondents in the factory and as such
they are not entitled to get more benefit than
what has been granted to the Diploma holders or
Science graduates at the time of their appoint-
ments. Therefore, those who on the date -of . -
appointment were Science Graduates shall get
similar reliefs as have been granted to Science
Graduates in 0.A.51,53,209, 215 & 270 of 1987.
Applicant who are neither Science Graduates nor
diploma holders are not entitled to any benefit.

..26/~
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The respondents are further directed to

revise the relevant seniority:lists and- -~
finalise these after circulation:and ::

suitable decisions on representations - e

objections if any in the affected cadres

of Supervisor ‘A',Chargemen Grade-II -and

Assistant Foreman. On the basis of and -

subject to the recommendations:of-the L
‘Review DPCs refixation of-the:applicant?s. .- - »¢
‘salaries in their respective-posts:and-- . .- - - v

cadres shall also be done.after allowing - == = - .
. proforma promotions retrospeétively but - -~ «<-- &

without paymernt of back wages~on the ~::*

principle of 'no work no pay'. Nécessary

action shall be taken by the respondents

within a period of six months from the =

date of communicztion of this order. -

[ At - S ] S
Py

AR

A

"1
B e
O B -~ e 4o
ye & .
L Gl - vty LiTwt . BBk, aeme .t Phan

St

Parties shall bear their own-costs: ®. - - - .« ~nny,

It is obvious that the Jabalpur. Bench ‘has

Mgrahted the reliefs to the applicants by holding that

the Supreme Court hag upheld its decision in Virendra
Kumar's case while dac101ng Paluru Ramkrishnaiah’s case.

A careful readlng of the judgment of the SupremefCourt“f~
in Paluru Ramkrishnaiah's case will show that the-decision

is otherwise.

32, We have already quoted the reliefs-claimed - - - 77
by the applicaﬁts in these petitions. Material facts are

no more in dispute. What we have to consider<is}ihe.e££ect Ce -
of the judgeménfs of the Madhya Pradesh Higb’Court‘and the
Jabalpur and Madras Benches .ef this Tribunal in-the light = =~ .~
of the recent judgement 6f the Supreme Court in Paluru. |
Ramkrishnaiah’s:case.' It must .be noted tbat-théfdisputé' e
in this case-is not merely.between the épplicants.and

the respondéntéfbecause if we allow the applications

the seniority énd promotionalap:ospects af diploma"helderstgi;!J
Qho were appointed as SUPErvisérs B or A and whs aie . ~

redfuifed éS=a§preh£icés are bound te be affected.

" In fact an application of six interveners who were

““recruited as apprentices is already allowed and they are ..

0.27/‘-:. ‘
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— permitted to intervene in>0:A.267/87. Similarly an appli=-", 77
e f cation:of 9 persons who were_ recruited. as.Mechanicals z=r. . 172

= S 2 Engineer apprentices in different Ordnance Factories 4s T T

; _ also allowed in O.A. 278/87 and. they are also pérmitted’

— ; to appear in that case as:interveners.-There are:bound.. =,
gy;:; é to be -innumerable Diploma; Holders in_ :wariouszOrdnance.:.: .- e
o Smeamed E Factories whose seniorityfandﬁp?ospects:of:prambtionxare TiTete
‘::: 3 a going to be affected if the_present: applications aTe " -

allowed. We cannot jgnore.them-while deciding ‘the legal

position. Henze we propose:to:give our-findings on-various = - -

points that arise in this-case. °

33. In most of the applications the respondents
- have filed their replies. The replies .were filed-before
= the Supreme Court decided Paluru Ramkrishnaiah's case on
28.3.1989. Till then the judgement of the Supreme Court

jn Virendra Kumar's case was final and the respondents

had no answer to it. They have still taken all the relevant
pleas in favour of the Diploma Holders. They have also

— " raised the plea of limitstion.

34. In our opinion the following points deserve
o~ to be decided in the present applications %= —:
(1) Whether the applicants who are Science
Graduates should be deemed to have been
appointed as Supervisors A from the date - .- -
J of their initial appointment as Super-

visors B ?

(2) Whether the respondents were justified
in making 2 distinction between Diploma
Holders in Engineering and Science
Graduates, with regard to their promotion,
as they have done by the circulars dtd.
6.11.1962 and 11.3.1963, etc. 2 =~ - - =~ = -

(3) Whether the apolicants are entitled to
the benefits of the judgement of the
Supreme Court in Virendra Kumar's case
dtd. 2.2.1982 in view of the recent

* .28/"
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= judgement of the Supreme Gourtidated’ e Supr.ms G §

- N
— 28,3.1989 in Paluru Ramkrishnaidh®s:~ rslor. =oip..t & ,-‘i;
f
case 7 ' ' rane %
- (4) Whether the applicants are entitled - ...:i-. . . - B
- t0 the benefits which were:given to ¢:i%: a7~ .. ¢ &
. the -applicants before the:Jabalpur:snt: 5efurz the Js g .,
peai : Bench by its Judgement dated: QO 4.1989iudge =t :eae:JE“.ﬁ
- in R.J.Sundara Raman's case @. 7. Zun<:-z =&~an': sase é‘ ¥
(5) Whether the claims of the ;applicants :l:zl.: ¥ :: 5, ¢
B : | are barred by limitation in-view of -, ... 1. o e
ot gﬁ?g the provisions of Section: 21 of the -z of Seog’ s~ ¥ W o -
= e Administrative Tribunals Act,1985 2 .
il 35. After carefully considering the legal. - - ...
———= position we answer the first,third.and fourth pointsi.i=i:- =~ | ¢+
’ ".”}..;.
=~ in the negatlve and second and fifth points in the AT - i
o ap 1at1ve. Hereafter we will discussithe points. wii . .o scs
i -in’%he same order and indicate why we_feel it’necessary » = == "= = -
to refer the points to a larger Bench fof decision. -~ _-
_ 3.  Eirst Point:
== ' As already pointed out the: appldcentsuinm = .- the -
‘all the applications before us are Sciencé Graduates...
—— There is no ordér/circular or judgement of the: Supreme e
——— Court which says that a Science—Graduaiefwho:was;appoiated ST :ze.}f-

as Supervisor B should be-deemed to-have been appointed or - —
. promoted as Supervisor A from the date of his initial ~ . -.z. -
appointment as Supervisor B. -However, five writ petitions -
-~ were filed in the Madhyaﬂpradeshﬂﬁigh Court .in 1981 and L
= one in 1982. The petitioners in the writ petition filed
e~ __ in 1981 were all Diplome QOlders whiie twdrpetitioners"- -
- in the petition filegd n 1982 viz. MP No. 9/82 weTe Sc;ence
Wa T $ pos
sz Graduates. All &f&:ﬁentded by a common Judgement dellaered
| in MP No.l174 of 1981 on 4.4.1983.  Para 5 of the judgement -
showg that the petitioner had contended before the ngn , |
_i==--Court that they would be satlsfled 1f they:were glven the
same relief which was given to K,B.Bhlr.by the Allahabad

R Hidh Court and Virendra Kumar and others by the Supreme:Cou:t.f

2.29/-
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Earlier para of the judgment shows that K.B.Bhir was
appointed- as Supervisor B and Allahabad High Counrt had -I1- -

allowed his petition ‘on 1.5.1980 directing:therrespondentsf

1
!
.o .*M‘ﬂswv'ﬂm"; g

to promote him to the post of Supervisor A with effect . ?

RN A

from 6.3.1963 and confer all the benefits to which he was - t
entitled on the basis of having been so promoted from that < '

date and since he had already been.promoted.as Assistant »- ;-

b et L

Foreman, he was held entitled to refixation of-his seniority »: |

in that post. We have already quoted the order passed by

the Supreme Court in Virendra Kumar's gase on 2.2.1981. .-

-y

T

P8
i

= Observations in para 5 of the judgment of "#Madhya Pradesh

High Court show that the respondents had accepted in their

returns to give notional seniority as Supsrvisor A from the date <f
o initial appointment of all the petitioners including ‘the -* ook
two petitioners in MP No.9/82 who were Science Graduates.
The position regarding admissiopn in the returns is more = .

clarified in the order dtd. 9.12.83 on the Review Petitions

— filed by some of the petitioners. The judgement shows that
it was by relying on the admission of the respondents in their
= returns that they were directed to treat-ali the petitioners - -
- including the Science Graduates appointed earlier than
11.3.1963 as Supervisors B as Supervisors A from 6,3.1963.
" Regarding those petitioners who were appointed as Super-.
visors B after 11.3.63, a direction was given to trest — -
them as Supervisors A from their initial date of appointment.
— When the attention of the Judge who decided the case was -
drawn to the admission of the respondents in the returns. T -
| at the time of hearing of the Review Petitions the Judge
Lok modified the order by holding that those petitioners who
' | were appointed prior to 11.3.1963 were entitled to be treated
~as Supervisors A from the date of their initial appointment
w— ° - as Supervisors B and not from 6.3.63 as mentioned in the *

order.

37. - By following this judgment the Jabalpur Bench
of this Tribunal in B.H.Ananthamurthy's case directed that

the petitionsrs who were Science Graduates as well as the

..30/~
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~-~-# petitioners who were Diploma Holdetrs should be tredted ! -. - - 't

-~ &8s Supervisors A from the daté of their initlal abpoint-: © - &
ment and their notional seniofity should be revised

accordingly. Again by relying on this judgement the :

_ —+ Madras Bench of this Tribunal in K.M.Kalidasan's sase =~ ' = = =

— = ¢ extended the same -benefits which were given to-the'Diploma “¢ 2 -er

, Holders to the Science Graduates also. We, with iégpeb%?s z

D]

-disagree with the view taken by the Jabalpur Bench of this -

AALEEL A

Tribunal in B. H.Ananthamyrthy's case and Madras Bench of

%{S‘Trlbunal in K.M. Kalidasan®s case. In the 3»sence of = - +
any order or circular we do not think that it will be proper
to give the same benefits to the Science Graduates which’
were given to the Diploma Holders by the various ordersi-: - - : s

As already pointed out the Madhya Pradesh High Court has - - - °

admission in the returns of the respondents. Jabalpur Bench

of the Tribunal followed that judgement in B.H.Ananthamurthy's

case. It is again followed by the Madras Behch of this =

Tribunal in Kalidasan's case. As we will show while discussing

the second point, the respondents were justified in meking

a8 distinction between Science Graduates and Diploma Holders.
“H—ﬁz; we disagree with the view taken by the Jabalpur and

Madras Benches of this Tribunal and proposed to refer this

- point to a larger Bench for consideration, - . ... .-

38, econd Point - e
We have already quoted the circulars dtd.6.11.62
and 11.3.63. By these circulars certain benefits were given
to the Diploma Holders. These benefits were not given to
‘Science Graduates. Hence the question that arises for our
consideration is whether the respondents were justified in

making a distinction between them and treating them separately.

39, After considering the question carefully in all

itsjgépects we find that the distinction was not arbitrary.
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The persons were recruited.in.Ordnance Factories. Though .
Science Graduates may have: more- theoritical knowledge they - -ut’
lack practical training. On the contrary Diploma iHolders are |
bound to have more practical-training which dis useful “in
factories. That appears to be the reason why the Director . -
General of Ordnance Factories-had published: a&dvertisements - :211: ¢
in newspapers for filling.up -of vacancies in.%the post of
Supervisor A in Ordnance Factories from Diploma Holders in
Engineering. Inépite of the advertisements and the circulars
dated 6.11.62 and 11.3.63 by which inbentives‘ﬁere‘given to
the Diploma Holders there was no sufficient response from
Diploma Holders. Hence letters dtd. 13.6.63 were sent to
Principals of various technical institutions in the country
requesting them to assist dn obtaining services of Diploma
Holders who had passed their final examination. No such
letters were issued to the Principals of Science Colleges. -:
This must be because the authorities must have found the
practical training taken by the Diploma Holders more useful

in the Ordnance Factories. - et L=,

40, In this connection we may refer to a recent
judgement of the Supreme Coﬁrt in V.Markendeya and Ors..v.

State of Andhra Pradesh & Ors. 1989 -I1 SVIR(L} 22: 1989(1)- -.
SCALE,April 10-16, decided on 8.4.1989. The appellants were — -
members of the Andhra Pradesh Engineering :Subordinate Service ~ -

as Supervisors in Category 1 of the Engineering Branch. The --

. Engineering Branch category 1 includes officers namely,

Supervisors, Overseers, Head Draftsman,Civil Draftsman, etc.
Supervisors are recruitdd by direct recruitment as well as
by promotion from amongst thé Overseers. The cadre of
supervisors includegdegree holders in engineering and
diploma orlIteence holders. Both perform the same duties

and functions in the engineering branch. Promotion to the
post of Assistant Engiheer,’the next higher. post, is made

from amongst the post of :supervisors, in accordance with

the Andhra Pradesh Engineering Service Rules,1967. Graduate

-
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overseers are given preference in the ratio of promotion

=== t0 the post of Assistant Engineer inasmuch as the guota

of promotion is four to one from amongst the graduate

— —-=gupervisors and non graduate supervisors. In addition to

**““the disparity in the matter of promotion, graduate superv1sors

~"~fand non-graduate supervisors are granted different pay. The

———grievance of the diploma holder Supervisors regarding .grant. .

- —of higher quota of promotion for graduate Supervisors was

considered by the Supreme Court in Mohd.Shujat Ali vs. Union

of-qufaJ(l975)l SCR 449 and the Supreme Court rejected the
g

challéﬁéé.

Thereafter the diploma holders challenged the

discrimination in pay between diploma holder Supervisors*"

and graduate Supervisors. This aspect was considered.by

- ~the Supreme Court in V.Markendeya v. State of Andhra Pradesh
dec1f§d on 8.4.1989. We are not concerned with this aspect

in tH¥s=case but we may quote observations of the Supreme

Court in para 7 with advantage.

41.

catiom |V
fClassified in service founded on the basis of

LA . . . .
educational and acedemic qualifications is now
well recognised. It is open to the administra-

tion to give preference to a class of employees -

on the basis pf educational cuallflcatlons
hav1ng reoard the nature of duties attached to
the post for the purposes ‘of achieving effi=
ciency in public services. It is permissible to
give preference to degree holders as was held by
this Court in Union of India_Vs.Dr.(Mrs.)S.B.
Kohl1i,1973(3)SCC 592, and State of Jammu &
Kashmir Vs. Triloki Nath Khosa,1974(1)SCC 19.
Since classification on the basis of educational
qualification is a valid consideration for
discriminatiné in matter¢ pertaining to prémotion
to the higher posts, there is no reason as to
why the same principle is not be applicable for
prescribing scales of pay." o

We are therefore of the view that the benefits

given by the respondents to Diploma Holders by the respondents

b
by circulars dtd. 6.11.1962 and 11.3.1963 oimgimilar other

~nircq¥érs were not violative of Article 14 and 16 of the

Constitution. Hence Science Graduates are not justified in

. 033/-
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claiming the same benefitsireqgarding -their promotion-which r-

rt

were given to the Diploma Holders by-these ¢irculars -prior - -

to 1966. - Hence we answer:the second.-point in-the -affirmative.

42. - However, a different view is taken by the --
Jabalpur Bench of this Tribunal in B.H.Ananthamurthy's case
and by the Madras Bench of :this Tribunal -in K.M.Kalidasan's . r.
case. As already pointed out B.H.Ananthamurthy's case was -~ -
decided by relying on the judgement of the Madhya Pradesh
High Court in Dilip Singh Chauhan's case which .was decided

on the admission of the respondents in their returns. It is
not clear in what circumstances the admission was given by
the respondents. It is possible that the admission might

have been.giveh on wrong assumption-of .law. But as -pointed

out by the Supreme Court in Union of India v. X.S,Subramanian,

(1989 )10 ATC 513,(Para 13), the respondents cannot be estopped

from contending to the contrary in subsequent cases as they

‘are not bound by admission on wrong assumption of law. Hence

no advantage can be taken of the admission or g;fthe judgement
decided on the basis of the admission by the aé}licants before
us. K.M.Kalidasan's case was also decided by the Hadras
Bench mainly by relying on B.H.Ananthamurthy's-case. With
respect we disagree with the-wview.taken-in these judgements
and hence we propose to refer this point to a larger Bench

for decision.

43. Third Point

We have quoted the order passed by the Supreme

Court in‘§irend§§ Kumar's case on 2.2.1982. We have also-
discussed at g;;e length observations of the Supreme Court
int he recent judgement of the Supreme Court dated 28.3.1989 -
in Paluru Ramkrishnaiah's case. As already pointed out.

Paluru Ramkrishnaiah's case was first placed before a Bench
of two Judges on 9.9.1987. But on the view‘that the judgement

dated 2.2.1981 in Virendra Kumar's case may require

reconsideration the case was placed before a three Judge .Bench.

..34]L
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——RAfter considering the various tirculars and the legal I

::::::poéition, the Supreme Court has observed in paré 17

SgR——

=== that if the subsequent orders dated 28.12.1965 and
——. .. the circulars dated 20.1.1966 had been properly emphasised

¥
———pefore the Court at the time of the hearing of the Virendra . ':=-< %

;__wamxu?ar's case the result might have been different. It is - . .

o , i
: ‘wnn;this view that the Writ.Petitions filed in 4983.: Fsditione £+ - L;

_‘_;~t1;iming the same reliefs which was granted in Virendra

———=—=Kumar's case were:dismissed. In otherwords the Supreme =~ :._. =~ . _7¥

““-f:€025&_has in effect held that the order passed 4n the . .-+ :-==; e g

[

Vifendra Kumar's case was not proper and legal. The appli-

... ca3nts before us have claimed the same reliefs which were -

A1
A

——-— granted to the petitioners before the Supreme Court in

===——Virendra Kumar's case. However, we cannot: grant these-:, - := - . g —

o the applicants in view of the recent judgement

5§§;Supreme Court in Paluru Ramkrishnaiah's case. . ;

- SRS

FPourth Point -
44, However, Jabalpur Bench of this Tribunal in
== R.J.Sundar Raman's.case decided on 24.4.1989 has taken a
different view. We find from the judgement tkét the Bench
... did not take into considération the fact that the Supreme
—Court had dismissed the writ petitions filed in 1983 claiming -
bensfits given to the petitioners in Virendra Kumar's case.
However, judgement in Virendra Kumar's -case had become final
————and hence the Supreme Court granted the reliefs to them
which were granted to the petitioners before the Madhya
Pradesh High Céurt in Dilip Singh Chauhan's case. We cannot :
—==-—= persuade ocurselves-to take the: same view which the Jabalpur
Bench has taken in R.J.Sundar Raman's case. Mr.Ramesh Darda

——— learned advocate for the respondents in 0.A.169/87 stated that

————the respondents in:{hat case are preferring Special Leave
Petition in the Supreme Court but that is not relevent here.
—— Hence we propose to refer this point as we;l as the earlier

- point to a larger Bench.

L
T
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Fifth Point - CEiimn koot - }
45. So far as Article 226 of the Constitution of "* * ¢
India is concerned no limitation is. prescribed for granting.
relief under that Article. However, the High Courts did~ . . .~ .4
consider whether the reliefs glaimed‘under'that'ﬁiiitie:l::%ef w=*uf
were hit by delay and laches. Different views were iaked ..
by different High Courts on the’point’ of:. delay.and daches oint oF
depending on the facts and c1rcunstances of the case.-i-- . -~z 7~
To av01§220nfu51on atleast so.-far as servace matiers are - :: =
concerned, Article 323-A(2)£c) of the Constitution _has of t-& T
specifically provided that a law made under Article 323A

may provide for the procedure, including provisions.as to.. . ... | %
limitation and rules of evidence, to be followed by the - - R |
Tribunals-constituted under. the Act.-Our Tribunal-is: consti-. =:-
tuted under the Administrative Tribunals Act,1985 which was . .-~
enacted by the Parliament in pursuance of Article 323A. .

Section 21é§§'0f the Act'makes:prqzis{pn*for—1imitation for-v._-l: 3
applicationsv;;;er Section 19 of the Act. As long.back-as = = -1- :
in 1986 the Principal Bench ih V.K.Mehra's case,ATR 1986 CAT |
203“h3§'held that the Tribunal has.no power to. take: coghizance <
of a grievance arising out of an order made prlor to 1.11. 1982

or to condone delay in such cases. This wview is comsistentdy - --
taken by all the Benches since then. Even in:a recent—judgement - -
the Hyderabad Bench of the Tribunal in‘C;N.Locanathan-v.-Union-_ |
of India and others, 1989 LAB-IC NOC 58, has held that Iribunal

. wore t han
cannot consider matters where cause of action arose three - T
' N
years before the constitutdion of the Tribunal.:;_..zwz
46. In 0.A.152/87 of Shri S.A.B.Fatil.wv. Secretary

Ministry of Defence and others, decided on 5.12.88 this

Bench has taken the same view..The applicant in that case -
was.aﬁpointed as Chargeman_I in 1964 in $he.Ammpni¢ion;Eac$er,
at Kirkee,Pune. In August,1970 he was promoted as Assistant
Foreman and in 1978 he was promoted as Foreman. When the
application was filed he was working.as Foremen in the . = ' ..

Ordnance Factory at Dehu Road. In 1964-65 some Chargemen II .« —.:-

.36/~
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—=——"whO were junior to the applicant were'promoted @s:Asstii~ wire pro.gi-

———Foremen. His representation @gainst” his~supercession was ‘-:% n::
rejected. In 1978, S.P.Saxeha and 15 othets had filed
... —Special Civil Application No.1791/78 in the.High Gourt . -.,

we R
s L

——of Judicature at Bombay challénging:the seniority 1ists 77 tr-

—=zzrof Chargeman II (Chemist) ahd iall;Assistant iForeman (Cramist Jassistanm
—.dated 31,10.1977 and 30,3.1978, fespectively: The:HighCourtpects
—.by its judgment dated 1.12.1981 held that the Tules whith 1. -

- were framed in 1961 were not applicable to the petitioners Creno

'befoﬁﬁhem and hence the ‘sehiority 1ist’ was striuck down by the -
High Court with a direction that fresh "seniority 1ist: 7 . | i
..-— be drawn of the said two categories by giving the seniority-: . -. r

on the basis of their continuous-.officiation. in:  their-: o.°

Yt

——=—respective posts. Gonsequent;@benéfii@“were'Elsn?givéh TemEllts L%
to hem. Respondents' SLP was dismissed by the Supreme

—-~Cou§%13§w3.2.1984. Thereafter. the ‘seniority —list was~

X
I
!
it
wn

—— -3Mended in 1986. After the decision of ihe High Court,....:.. ..
Shri S.A.B.Patil submitted a representation'on 26.4.1982
—==and even thereafter he continued 1o make Tepresentationsi: - - < _-:
—— However, as no relief was granted,'he filed OA. 152/87 el
in this Tribunal praying for the same reliefs which were
granted by the High Court in Special Civil Application No,1791/78,
_ that is preparing fresh seniority lists in_different

grades of Chargeman I (Mechanical, Assistant Foreman {Mechanical)

—— —and Foreman (Mechanical), based on the. rules framed 4n 4956 = -z —: -:

- -=~by ignbring the rules framed in 1961 which were heid-inapplicable -
-——--by the High Court. There were some other ‘prayers-also.- After ~~=- .-
———7referring to some judgments;including the gudgment of the  -.

Madras Bench of the Tribunal in D.Thilagan's case delivered on

..-.30.3.1987, we dismissed O.A. 152/87. SLP filed by the applicant

—r—was dismissed by the Supreme Court.on-4.%5.1989 . viInthisccasedalso ... -

the cause of action has arisen between 1962 and 1966, Hence we are
of the view that this Tribunal will have no jurisdiction
_.to grant reliefs as the applications are barred by limitation. -

{. - .37/
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47. However, we find that a different view is =net & :z:
taken by the Jabalpur Bench-:of the Tribunal 3n R.J.Sundar - ~. :
Raman's case. By a common ‘judgement the Bench has disposed -

of eight original applications filed in 1987 under Section 19

Bf the Administrative Tribunals Act. In para 6 1hé Bench

has considered the question.of delay and laches which was

-~ -

raised by the respondents @and rejected- it.-. o2 7c -~ . .- e =

48. Similarly'by‘the common judgement in

B.H.Ananthamurthy's case Jabalpur Bench has disposed of -

e one T,A.No0.322/1986 filed by B.H.Ananthamurthy & Cthers - ot
g :
= and one 0.A.104/86 filed by Ravindra Nath Gupta and Others.

In para 5, the Bench has dealt with the question of delay ‘

and laches which was raised by the Tespondents and answered
Un— lhtk&. (T

1EAnegat1vekq are of.mhe-cpznlontthat the question of

delay and laches arises in writ petitions filed in the

High Court and transferred to the Tribunal. However, that . P
guestion will not arise in Original Applications filed in
.the T:}bunal, under Section 49 ©of the Administrative =~ - - -
Tribunals Act. So far as applications under Section 19
are concerned, what has to be considered is question of -
limitation. For thése rzasons we respectfully disagree
with the view taken by the-Jabalpur Bench on this poinmt. . = ---
We,therefore, propose to refer-the'fégh'point-also to o~

larger Bench.

49, . Lastly we may refer to one point ‘which we
’ wil
have not dealt so far. It was pointed out on behalf -of
/\

the applicants that against the judgement of the Jabalpur
Bench in B.H.Ananthamurthy's case, an SLP was preferred
under Article 136 in the Supreme Court, but it was
dismissed on 18.1.1989. Hence it was urged that we should
foilow the same view taken by the Jabalpur Bench. But - -
Article 136 does not give a right to a party to appesal

to the Supreme Court. As held by the Supreme Court in 2

number of cases, the Supreme Court does not grant SLP

. 038/”
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unless it is shown that exceptional and special tirouimt- ¢l s g
stances exist, that substantial and gréve“injusfié%ﬁﬁfi=i 37 sl ;
has been done and that the case in question presents <% I7 -~
. features of sufficient gravity to warrant a review ofif~ *. ~i1. - °
the decisioh appealed {agai‘ns:t JHence whenever:amnSist. Hgnce w‘.ie‘g“
- 3gainst a judgement i§ re jected: 1t> will: riot be' propezciec it wii%%
to hold that the Supreme Court accepts or affirms the- - Blle-ne
view taken in-the judgement'.>The  judgement appealedt. T-e Jutost oy
;/m2gainst may be incorrect infléw*but-ﬁf~ﬁtiﬂoés'mﬁn in law but i

“~-cause substantial and grave injustice, the Supreme Court . -

may not allow the SLP, SRR T
50, ' Apart from thislthe Supreme. Courk:dn trnis t1e Su: "y

-Paluru Ramkrishnaiah's case rejected the relie¥s to = Teiertas +--

Rl v

3£~the fresh petitioners in that case, which were granted
by it to the petitioners in Virendra Kumar's zase.” - ..

We are bound by the judgement of Supreme Court in:z:: © =7 Z.:1:. =

L

Paluru Ramkrishnaiah's case. The fact that it had --

; Tgranted i Li. relief to the petitioner inr Virvendrar = T= 11"

Kumar's czse or the fact that it has rejected the SLP

filed by the respondents in B.H.Ananthamurthy's case - = - | -
- did not ceme -in the way of the-Supreme Court ifn- — —— —owe — v?m.

dismissing the fresh petitions filed in -1983. That is

why ‘we~are referring the points to @ larger Bench-for-: - .. - =_-
decision because the decision is likely to affect O ¢
vinndmérable persons recruited. in the Ordnance Factories - t .= - .
during 1962 to 1966.

51. In result we direct that all the cases "1~ = =
be referred to the Chairman of the Central Adminigtrative
Tribunal for appropriate action under Section 5{(4)(d) of
. the Administrative Tribunals- Act,1985. for the fiverpointsi,:-co 14
framed in para 34 and the cases being decided by = Bench -~ = -
comprising of more than two Members. The papers of the
cases should be sent to the Chaimman along with & copy
of this order. g LT =

oo



