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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : BOMBAY BENCH
AT NZW BOMBAY,
0.,A., No.602/1987 ' Date of the order: 27-6-1990.'
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P B ‘ | .
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1. The Ynion of India,
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New Delhi,
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of Forests, Nagpur. .
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| For the applicant : Party in person
For the Respondent-1 : Shri Vinay S.Masurkar,
Addl,.Standing Counsel for
. the Central Govt,
N : | » .
i For the Respondents 2-4 : Shri S.M.Dixit, Counsel for
the State Government.
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The Hon'ble -Mr, P.S.Chaudhuri, Member (Administration)
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(JUDGMENT OF THE BENCH DELIVERED BY THE HON'BLE
SHRI D.SURYA RAQO, MEMBER (JUDICIAL)). :

The applicant was a member of the Maharashtra Forest

' Service, Class-I cadre from 3-3-1976. He filed the O.A. on

9-9-1987 claiming that he be declared as a fit officer
for promotion to thelndian Forest Service and that the
respondents may be directed to promote him to the said

cadre. He also sought consequential reliefs. The

’

applicant, after filing‘of the 0,A,, had retired from

service, 'His first grievance is that‘in the year 1979
when a select-list of‘State Forest Service Officers was
prepared for promotion to the Indian Forest Service,vhis
name was not ihcluded, that he was superseded and that
his junior Shri G.H.Mahalaha waS'inqluded.' Again in

the select-list prepareé in the year %981, some of the
séniors who had been overlooked in 1979 were included
and promoted but the.applicant's name was not included.

He contenddthat a grave injustice was caused tohim.

. He fur'ther contended that the third select-list was

pubiished>in the yeér 1984:wherein, seven juniors to

the applicant were promoted superéeding the applicant.
He specifically mentioned the name of Shri M.L.Deshpande
who, according to him, was denied promotion continuously
from 1976 to 1981 sincé-his confidéntial reports were
not good. The applican€ alleged that inspite of aﬁvgrse
confidential,reports,_Shri De shpande was included in

the select-list of 1984, He further contended that at
the end of the year 1986, another select-list had been

finalised andsubmitted to the Government of India.
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The épplicant stated that his name was not included and
he was superseded causing grave injustice to him., The
applicant alleged that déspite his'sérvice being good
he was not promoted, He fufther alleged tﬁat no adverse
remarks for the yean51972-80 to 1981-82 were comﬁunicated
to him. He later came td,know that there were adverse
remarks mentioned in one consolidated letter. This was'

" in the year 1984, vThe applicant immediately submitted
a representétioﬁ on 22;2-1985. The 2nd Respondent,
after considering‘his,representation, cancelled the

~ adverse remarks for the yéar 1981-82, by his letter
dated 3-2-1986. The gema?ks far the year 1980-81, hOwevér,
were noﬁ expuhged. The géplicant made a further repre-
sentation on 13-2-1986 asking why the remarks for the

yearlier year were not expunged, He stated that he had

- not been given-any reason therefor. Subsequently no

adverse remarks were ever communicated to him. ‘Abart
from these grounds, he contended that #e being a member
of the Scheduled Tribeé)he ought tohave been given

preference during the selection,

2. On behalf of the Government ofIndia, the Respondent
No.l, a counter Bas beeﬁ filed., It ié stated iherein that
the applicant should have preferred an appeal to the
Central Government and that faiiure'to do so was an
impediment to the filing of the present application, In
so far as non-selection of the applicant on Varibus dates
are concerned, £he followiﬁg pafticulars were furnished,

In 1977 theapplicant was considered for selection. His

~ serial number was 35 in the list of eligible candidates,

that only 15 officers upto serial number 30 were graded
'‘Very Good', that none beyond 31 to 50 were found

outstanding' and as such the applicant was not eligible

 for promotion. In 1978, the applicant was assessed

’

~as 'Good'. He was superseded by an officer junior to

o
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him in the State Forest.Service who waé assessed as
'‘Very Good'. No officef junior to the applicant and
given assessment 'Goodﬂ:was included in the select~list.
;éelect-list of eight.offiéers was prepared and

all of them were assessed either as 'Good' or ‘'Very Good'.

In 1980

All of them were seniors to the applicant who was not

assessed as 'Very Good' or 'Outstanding‘. In 1982

again, the applicaht was assessed but was found unfit.,

ﬂ\/

Thirteen officers were included in thalselect-list of
whom six were juniors to the applicant; In December
1983, the applicant was;again considered but graded
as 'unfit'. 3ix-of his juniors were included in the
éelect—iist. In the me?ting held on 6~-12-1985, the

q

applicant was consideréd and graded as 'unfit"',

 On 16-12-1986 the applicant was considered but not

ineluded in the .select-list as he had crossed 54 years
of age on the first day of January of that year ang,
ﬁherefore; cduld not be considered by the selection
committee. In so far as the select-list prepared in

the year 1885 is c§ncerned, it was stated that he was-
duly considered but‘notiincluded in the select;list

and that he cannot sit in judgment in respecﬁ-of
committee's proceedings andcassail the same on the
ground that another officer Shri Deshpande was selected.
In so far as the adversé remarks are concerned, it was

contended that it is for the 2nd Respondent to reply

for thesame, In regard to giving preference tokS.T.

candidate and giving the applicant a higher grading.
on this ground, it was éohtended»that there. is no
reservation for S/Ts for appointment by promotion and
that there are no ihstfuctiohs in the matter by the

Government of India, 9?“/
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3. A separate counter has been filed on behalf of

“the Respondents 2 and 4 viz. the State Government. An

‘objection was taken that in regard to promotion to the

I.F.S., from the State Forest Service, the' Central
Administrative Tribunal had no jﬁriSdiction to entertain

the O,A., It was further stated that the applicant .

'ought to have preferred a representation or appeal to

the State Government under the Maherashtre'Civil Services
(Discipline ‘and Appeal) Rules, ‘Since he had not '
filed this representation, the applicatioﬁ wasiliabie
to be dismissed since’Section 20 of the Administrative -
Tribunals Act is a bar.v‘ As in the counter of the
Governmenteof India, referencevas given to the
selectlon committee meetlngs held in 1979, 1981‘ 1983
 Howewd Contrary to

and 1986. /What was stated: by the Government oflIndia,

it was stated that the applicant was considered by the
Selection Committee on 16-12-1986 but not found fit,

In regard to his'non-selection in the year m985‘or

in regard to the ceﬁsideration ef'his adverse confi-

dential reports for the years 1980-81 and 1981-82,

the counter of the, Respondents 2 and 4 is: 511ent.

4, The applicant submitted aerejoinder to the -’

written statemehts.

5. We have heard the applicant who argﬁed'his case'
in persoﬁ and Shfi'Vinay S.Masurkar, Additiona;:Standingv
Counsel for the Central Goverhmeqt, on behalf of tﬁe
Respondent No.l and Shri S.M.Dixit, Counsel for’the

State.“overnment, on behalf of the Respondents 2 to 4,

!
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6. We will first deél with the preliminary objections
raised by both the Central Government and the State Govern-
ment. Theobjection oflthe Central Governmént is that |
'if the‘applicaﬁt was not.selected‘in any particular year
.he should have preferred an appeal to the Central Governf
ment, We find no substance.in this contention. - The
Indian Forest Service (Appointment‘py Promotion) Regula-
tions, 1966 do not provide fér any appeal by an officer

of the State |Forest Serjice in ﬁhe event of his not being
églected; The contentidnbof the S;ate Gergnment iéﬁzl
two fold. 'The first contention is that this Tribunal

has no jurisdiction to entertain a claim for promotion

to the Indian Forest Serviqe'from a member bf the Sﬁaté
Forest Service, The sécoqd objection is that the
applicant ought ﬁo_have preférred a'representation or
appeal to thé State Government under the Maharashtra

Civil Services (Discipline and Appeal) Rules. It is
sought to be conﬁended that Sectioh ZOof‘the Administra-
tive Tribunals Act, 1985 is a bar to the filing of the
present épplicétion. Both these contentions, in our view,
afe wholly untenabie and_without substance. Section 14

of the Central Administrative-Tribunals Act, 1985

cOnfers jusisdigizggfﬁn this Tribunal_all.the jurisdiétion,
powers and authority exercisable immediately before |
1-11-1985 by all courts (except the Supreme Court) in
relation to matters concerning recruitment to any

All-India Servicesg. In the instant case, the

ﬂ/\ | )
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appointment or selection which the applicaﬁp seeks to
assail relates to recruitment by ﬁromotion from the
State Forest Service to the Indian Forést\séfvice
under the indian Forest Service (Appointment by Pro-
motion) Regulations, 1966. It,is obvious that the
TribunaL in view of the Section 14, has jurisdiction

to entertain the Applicaticn, Bo far as the plea

that the Appiicant,shOuld have preferred_én appeal to

the State Government and that Section 20 is a bar

‘to the filing of the épplication is concerned, we

are of the view that this contention is wholly un=-

tenable. Section 20 of the Central Administrative

Tribunals Act lays down that applications are not to
be admitted unless an applicant has availed all the

remedies awailable to him under the service rules’

as to redressal of his grievance. ‘As already stated,

in regard to the appointment to the Indian Forest
Service, the service rules gbverning the said recruit-
ment namely the Indian Forest Service (Appointment by

Promotion) Regulations, 1966 do not provide for an

- appeal.  Similarly, the Maharashtra Civil Services

(Discipline and Appeal) Rules do not.provide for an

. appeal to the State Govergment against a selectionaL

made by the Union Public Service Commission, el

In the instant case, the appointment is not by State

Government to a post under State Government and as

such the question of appeal against the applicant's

non-selection by the Government of India on the

~ oW R
recommendations of the U.P.5.C. threwgh State Govern=-
. . o 4 _
ment does not arise, All these preliminary objections

are wholly untenable and rejected,

/



7. The applicant has assailed, in his application,

the selection eommittee proceedings between the years

1979 to 1986. In so ‘far as the selection committee
proceedings for the yearssfrom.1979\to 1984.are.concerned,
the appllcant had‘knowledge of the same prlor to 1985 .

in that several of his Junlors had been oromoted to the
Indian Forest Service., If he waS'aggrleved he ought-

to. have filed the applieetibn within one‘year of the
selection/appointment of his juniors viz. hé should

have ‘filed his application at the latest by Dece@ber 1986,
Section 21 of the Administrative Tribunals Act provides

that an employee aggrieved by an order should file the

' application'within one year therefbﬁ. As the applicant

has not questioned the orders appointing his juniors
B VI TR |
within one year, LgyfheLyear 1986, it is not open to

assail the selections made prior to December 1985, In

so far as the selection committee meeting held on
is concerned,

- 6-12-1985/ the appllcant could not ‘have known the result

of this meetlng as it takes some time for the oroceedlngs'
of the meeting to be con31dered by the State Government,
recommendations to be made,.con81derat10n'by U.P.S.C.
and appointment by the Government of India. The appli=-
cant could have known about the eelection committee
prqceedings and his non-inclusion only sometime in the
year 4986. He has filed the application in the year
1987, Therefore, his application must be deeméd to be
within-one year in so far as the selection committee
proceedihgs held in December 1985.are concerned.

In so far as the 1986 eelection committee'meetingvis
concernad, the State Government states that he was con-
sidered whereas the Government ofInd?a states thet he

was not considered since he had crossed the age of

54 years by. then. We accept the version ofthe

e
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Respondent No.l as the selections were made by the
Government of India, and not by the StateGovernment.

We would proceed on the basis that the applicant was

- not considered in the year'1986.

8. In so far as the sélec;ion committee proceedings
held on 6-12-1985_are~concerned, the short question is
whether the adverse. confidential report éﬁ'the applicant
for thé year 1981Q82 wéé considered by the selection
committee, Shri Dixit,?léarned couﬁéel for tﬁe State

Government produced the selection committee proceedings.

.The prbcéedings disclose ﬁhat the adverse confidential

reports of the applicant for the years 1981-82 and
1983-84 were put up béfore the -selection committee,
The applicant objects to the commiﬁtee having looked
inté these reports, The»proceedings of the. committee

disclose. that the committee did not take into consi-

deration the adverse confidentjal repofts of officers

"which were not communicated The'question‘ is whether

the adversm Confidentlal Reports for the year 1981-82
were communlcated. The representatlon of the appllcant
dated 22-2-1985 (Annexure P.No,17) discloses that he

was objecting to a consolidated letter, D.0.No.R/85/1982/F8

. dated 24-9-1982‘in regard to the adverse confidential

reports for the years 1979-80, 1980-81 and 1981-82,

This cléarly shows that the adverse confidential reports
e 98T S

had been communicatedLEnd it follows that the committee

had taken into consideration the adverse confidential

reports for th€§ year whzs 1981-82 when it met in

December 1985, Subsequent} to the meeting of the

committee, the letter dated 3-2-1986 (Annexure P,No.24)

was received from the Under Secretary, Forest Department,

&
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Government of Maharashtra informing the applicant that
the adverse ccnfidential repcrts for the years 1979-80
and i980—81 are hot expunged but in so far as the adverse
confidential report for the year 1981-82 is concerned

the reply states that the'dufy period is only three
months and therefore the'adverse remarks are exphnged.
Thus, it is clear that the committee had before itdan
adverse remarkxwhich was the subject matter cf repre-
sentation when the committee had met in December 1985,
that the commltuee took into consideration th&szadverse
remarks and that the committee did not select the appli-
cant. It is alsc clear:that the adverse remarks were.,
subseqdently expunged, i'ItAis‘poslsible'that the adverse
remarks of 1981-82 could have influenced the committee
in'regard to the grading to be given.to the applicant

and his non-selection could be attributed to this factor.
It is Well.established %hat taking into consideration -
adverse confidential reports which have been expunged -
vltlates the selectlon committee proceedlngs.' The
applicant has also contended that the adverse remarks
“for the year a983-84 are really ;gzgzerse remarks and

as such they could not be used against him, ~ This is

noct a matter.to be determined by this Iribunai.} The
applicant has made a representation in regard to these
remarks and his representation was duly disposed of and
the saidvremarke continued to be cn record, The applicant
has not taken any further steps to have the eaid remarks
expunged by a coﬁpetent court of jurisdiction. It

is, therefore, not open to him now to contend that

‘they should not be treated as adverse -remarks.

gl
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9. The applicant has ¢ontended that being a member

" of the Scheduled Tribe, he should have been selected

.and appointed to the I.F.5. Admittedly there is no

reservation for apbointment to the All-India Services,
This contention of applibant,is; therefore, untenable

and cannot be sustained,

Tea

10, To sum up, we hoya that it is'nét open to the
épplicant to assail the select committée proceédings
held prior to December. 1985. 1In so far as the selec-
tion committee pgoceédingé held on 6-12-1985 are con=-
éérhed, since the selecéion committee has acted upon
an adverse confidential!:eport for the vear 1981-82
which was later expunged, it would be proper that the
selection committee should be‘ré-convened to review
its proceedings eschewing thé said adverse remarks,
The Committee is_difected to be re-constituted by

the Respondents within a period of six months from

the date of receipt of this order, If tﬁe applicanﬁ‘
is found,fit by the Cgmﬁittee and included in the
select-list and if heZZﬁfficiently high up in the_list
to be eligible for promotién, he should be given
promotion retrospectiveiy from the date his_immediate ‘
junior waé promotedlto ghe Indian Foreét_Service as

a result of the selection committee proceedings held

on 6-12-1985 as reviewed now, In the event of the

applicant being indluded‘in the select-list but not

~ coming within the zone of consideration for promotion,

he would yet be eligible for consideration in the

year 1986 despite his having crossed the age of 54 years,

R
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3uch a right vests ih him in the event of his inclusion
in the list for the earlier year i.,e, 1985 by virtue

of the proviso to Rule 5(3) of the Indian Forest Service .
(Appoinﬁment by Promotion) Regulations, 1966, The
Application is disposed of with the above directions,

In the circumstances. of the case, we.direct the parties

to bear their own costs. - (Z;D //éz;iz\#é
<¥¥“-%¢~7»§—_;Zo - X - '“”‘*%QZA*’;;

(D.SURYA RAOQ) "~ (P.S.CHAUDHURI)
MEMBER{(J) . ' MEMBER (A)

Dated: 27 th day of June, 1990,
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