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(PER: P S Chaudhurl, Nembar(A))

This application has come to the Tribunal

by way of transfer under section 29 of the Admini-

strative Tribunals Act, 1985 from the Bombay High
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Court in te:mélof its order dated 29.9.1987 on
Writ Petition No.2152/82 which was filed before

it on 5.10.1982. In it the petitiener (Applicant)

who was working as Transportation Inspector in .

the scale of Rs.700-900(R) on Western Railuay is

seeking a diractioh that he be assigne¢ seniority
as Transportation Inspector in scale Rs.704=900(R)
with effect from 31.7.1976 belou Shri Tridekchand
Kalra.ané above Shri Baldev Singh Rajput and con-

nected and consequential reliefs.

2. | Thé épplicant'uas appointed on UWestern
Railuay as ‘Trains Clerk an 29.1.1953. After inter-
mediate promoﬁions; on 22.2.1965 he was prometed

as Assistant Trains Controller in the scale of
Rs.zsd-aso(A);

3. | Aaselectioh for promotion to the post of
Transportation Inspector in the scale of Rs.335-425(A)
was notified on 16.10.1970. A written test was held
and the results notified vide letter dated 6.9.72.

The apblicant was at Sr.No.46 in this list uwhereas

' Kalra and Rajput (supra) were at Sr.No. 41 and 74

fespectively. A provisional panel was notified on
23.11.1973 in uwhich the applicént was at Sr.No.25
and Kalra\at Sr.No.22. Rajput did nof findzalace
in this panel. - |

4. Thereafter the applicaﬁt was sent to
undergo training at the Zonal'Training’School,
Udaipur and then posted as Safety Coungelior (Traf-
fig) in the scale Rs,335-425(A) in August 1974,

The posts of Transportation Inspectors and Safety
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Coungellors (Traffic) are inter changeable and
are filled by candidates drawn from the common

panel of Transportation Inspectors.

Se , Based on the récommendations of the Third
Pay Commissian, the two authorised scales of pay
for Transportation Inspectors vii., Rs.250-380(A)
and Rsf535-ﬁ§5(ﬂ) were merged into one single
revised scale of Rs. 455-700(R) with effect from
11.1973. As a result of this merger Transporta;
tion Inspectors working in the‘iouér scale of Rs;
250-380(A) uho hitherto had to be first promo ted
to the next higher scale of Rs.335=425 (R)/
Rs.455-700 (R) before promotion t6 the scale of
Rs+700-900(R) now became eligible for promotioh
straightaway to the scale of Rs.700-900(R).

6. Consequent.on'the ravision of pay stru-
cture recommended by the Third Pay Commission, by
order;dated 17-11=1973 circulated on 19,11.1973 the
Railuay Board dirécted that in cases .where two
existing scales of pay 'A' and '8' have been merg-
ed into avsingle scale of péy 'C',.selections and
promotions from the existing louer scale 'A' to

the exisﬁing'ﬁigher scale 'B' should not hersafter
be made. Promotions from existing lover scales to
the existing scale 'A' should liksuise cease.
Action on selections etc., already in process;ghould
be stayed and the panels/sditability lists alreédy
existing should not be operated any further.

Based on these instructions, by order dated 3.5.1975

the Western Railway authorities cancelled the pro-
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vi&ional.panelAdated 23.11.1973 (supra).

7e . After the cancellation of this panel
dated 23.11.1973 (supra), certain posts of Trans-
portation.lnspectdrs in the scéle Rs«700~900(R) "
nad to be filled in and a selection to draw Qp‘

a panel far.aoing so was initiated on 17.7.1974.
,Thecﬁgﬁﬁéﬂof promotion to these posts was from

the lower postgof Transportation Ihspactas‘ in
the scale of Rs.550=750(R) and_Rs.45597éG(R). In
other words only staff belongiﬁg to the cadre of
Transportation Inspectors in these tuo_écales were
eligible to offer themselves Fér'seiection'to the
post of Tran;poftation'Inspectbrs'scale Rs.?BD*QOO(R)j
As the applicant's empanelment had been cancelled

he was not eligible to offer himself for this sele-
ction, fﬁs.a result of the selection Kalra and
Raijtl(SUPfa) uho'uepé é;iéible as they uére WO Cke=
ing as Transﬁértation Inspectors in the»scale of
Rs.ZSDéﬁSQ(A)'/ Rs,455=-700(R) Z—after merger_/ -

were empaneied at Sf;'ﬂoé. 3 and 4 in the panel
published on 29-7-1976. Thefeafter Kalra and Rajput
were‘prohatéd as Traﬁsportatiop Inspectors,. scale

Rs. 700-900(R), by letter dated.31.7.1976.”8§ order
dated 6.10;1980,based on the Railway Boardsletter
dated 25.5.1980; the Uestern Railway authorities
_revived the panel dated 23.11.1973 which had been

" cancelled in 1975. This decision uas based on the
decision of the Railwuay Boarq’that paneis formed

after 19.11.1973 (the date mentioned earlier) the
selectiongin respect of which had been initiated

prior to that date should be deemed to have been



. . o . '
formed in 1973 itself and given effect[accordingly.

As a result, the applicant was posted on regulér
basis as Transportation Inspector in the scals

Rs.455=-700 (R) and Rs.550-~750(R).

After the revival of the 1973 panel,
in due;coubse further sélections were held for
promotion to the '‘post of Transportation Inspector
in scale Rs.700-900 (R) in 1981. A panel was noti-
fiedton'15.10;1981 in which the applicant Qas at

Sr.No.10 and he was promoted on regular basis from.

1

-

that date.

9. In this panel dated 15.10.1981, the nine
persons above the applicant madeta represenﬁation
that they being senior to Kalra (supra) in the 1973
‘panel should also now be placed above him in the
matferiof séniority as Transportation Inspectors )
in. the scale‘Rs.700-900(R). This request of these
nine applicants was acceded to and by letter dated

19.11.1981 they were assigned seniority abeove Kalra,

10. On the analogy of thése nine smployees
from the 1973 panel being given seniority above
Kalra who ranked below them in 18973 panel, the
applicant éubmitted a representation asking for
seniofity'above Rajput (supra).mho did ndt find a
place in the 1973 panel. This request of thé appli-

cant was pejectad and so he filed this writ petition.

1. The respondents have opposed the writ
petition by filing their written statement. We have

heard Mr, G K Masand, learned counsel for the appli=-

cant and Mr. N K Srinivasan, learned counsel for

\
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the reépondents.

12. - It is the applicant's case that the restora=
tion of the 1973 panel entitles him to all consequential
benefits as a result thereof. He bases this case

on tuwo submissions, The first submission is that his
seniority qua Rajput shouid be treated in the same

way as the case of nine senior employees qua Kalra,
The respondents disﬁute ﬁhis submission on the ground
that Kalra had filed a writ petition in the Gujarat
High Court, which had been transferred to the Ahmedabad
Benéh of the Tribunal, challenging the order dated
19,11,1981. ‘By their judgment and order datad
4.3.1987 the Ahmedabad Bench had quashed and set

aside the ordef dated 19.11.1981. Against this
background this submission of the applicant is of

no avail to him. |

13, " The applicant's next submission was that

his seniority should be”fixed on the pfesumption

that the 1973 pahel has never been cancelled and

tﬁat his seniority qua Rajput should be fixed accord=-
ingly. The respondents contend that Rajput was

a substantive holder of the post of Transportation
Inspector, scale Rs.250-380(A) / Rs.455=700(R). He

was not placéd on the panel of Transportation Ins-
pecto} scale Rs.335-425(A) notified on 23.11.1973

and subsequently cancelled in the year 1975. By
cancallatioh of this panel Rajput's position is not
affected for his further promotion as hewas a
substantive holder of‘the post of Transportation
Inspector, scale Rs.250-380(A) / Rs.455=700(R).

As per the avenue of promotion to the post of Trans-
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portation Inspector scale Rs,700-900(R), only
Transportation Inspectors working two grades belou
the seiection grade are eligible., Therefore Kalra
and Rajput, Tranépartation Inspectors were called
for the selection to the post of Transportation
'InSpector; scale Rs,700-900(R) and were placed on
the panel nptified on 29.,7.1976 and further pfomot-
‘ed to t he above grade. Réjput retired from Railway
sefuice on 301141979 'and so the applicant has no
case against him, Ue are of the view that this
submission of the respondents does -not help them,
It cannot be disputed that the consequential bene=
Fits.fo which the agplicant is entitled have to be
based on the presumption that the 1973 panel had
never been cancelled, On this basis he was in the
cadre of Transpobtation Inspectofs from 1973, or
atleas£ August 1974 uhen he was promoted to work
as Safety Counsellor (Traffic) in the scale of
Rs.335-425(A). Thus, he would have been eligible
for consideration for selection as,. Transportation
for The panel
Inspector in the scale of Rs.?OO—QGD(R)[uhich was
notified in 1976, It is not disputed that he uas
not so considered. In their uritten statement the
rGSpondenfs have indicated that the seléction’that
was heid was for 12 vacancies agaihst which, as per
rules, 48 eligible employees were to be called for
selection and that amongst these 48 eligible emplo=-
yees the applicant's seniority would have been 38,
It is the respondent's case that being at Sr.No.38,
there was no chance of his being selected amongst

the 12 required. But this contention is of no avail
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to.the respondents as this is not adequate ground
for refusing to cdnsider the applicant for this

promotion. Admittedly the selection that resulted
in the panel that sas notified in 1976 was for 12

vacancies but the panel that was publishad on

\29.7.1976 had only 4 names, of whom only one person

was graded as 'Outstanding'. Later, the name of

a Scheduled Caste candidate was interpeolated, rais-

" ing the strength of the panel from 4 to 5. No expla-

nation is available as to why the remaining 7 posts
wers not filled. It might well be that had the
applicant, and other eligibls candidates who came
within the zone of  consideration, been considered
one or more of ‘them might have found a place in the
pansl, Further, this point.uas not at issue before
the Ahmedabad Bench when they decided Kalra's writ
petition and eo thé decision in that case is also
of no avail to the respondents on this point.
Against this background we are of the opinion that
the applicaAt was denied consideration for empanel-
ment in 1976 after the 1973 panel was revived in

1980 after its cancellation in 1975,

14, In this view of the matter the applica=-
tion partly succesds inasmuchas it will be necessary
to reéunsider the applicant's case for promotion

as Transportation Inspector iﬁ scale Rs,700=300(R)

in respect of panel notified on 29.7.1976.

15, We accordingly direct the respondents

to reconsider the applicant for promotion as Trans-

portation Inspector in scale Rs.700-300(R) in
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‘accordance with the rules and instructions in

respect of the pansl hotified on 29.7.1976 on the
Baéis of his empanslment as Transporfation Inspector,
scale Rs.335-425(A), on 23.11.1973 and to grant him
all consequential benefits, if any, on the basis

of the result of such reconside;atioh. This recone
sideration sﬁéll be compleﬁed'within»a period of th rese +
months froh the date of receipt of a Copy of this

order. In the'circhmstances of the case there

will be no order as to costs.

) T - . . J'
( T s OBEROI ) : ( P .S CHAUDHURI )

"MEMBER(J) | MEMBER (A)

/3.9- 199



