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Prabhakar Pandurang Deshpande,
Nffice of the Collector of
Central Excise & Custons,
Valuation Cell, 2nd Floar,
Mav=Prabhat Chambers
“anagde ‘Oad Dadar U,
ee Arplicant in

’ Bogt 02° Appli

VS,

T 1. Collector of Central Excise &

Customns,
Bonbay=-IIi,
Nav-Prabhat Chambers, 4th Floor,
: ’anade ‘oad, Dadar"’
ﬁ Bomkay - 400 028,

2. Collector of «entral Excise,
uonbay - I
New Central Excise Building,
2. Churchgate Station,
‘1K, T.0ad,
Bonbay - 400 021, .. lespon-ents in
3001 /37

0.A.491/86

V.l.. Pendharkar,
. 112/03,Tyve 11 H n.C. Quartors,
;g, “agbel'ar Park, “asayani,

Tal. Panvel, Dist.“axrad-410 207. ee APNlizant in
)olset ?91/16

VSe

1. Union of India,
‘linistry of Finance,
~‘9 DJenartent of “levenuc,
= New Jelphi.

2, Collector of Central Excise,
Bombay-1I1I,
Nav—orabhat Chambers,4th Floor,
T.anade "oad, Dadar( W5
Bombay - 400 028,

3. Collector of Central Excise,
Combay I Collectorate,
Sentral Excise Building,
3 p. Churchhate Station,
1.K. ‘oad, Boibay-4CC 020, os espon’ents in
).A.491 /36
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Goram. ch‘b}.e &o'nber(A)S P. uiukher_]l
Hcan’ble ’Enber(J}Ii.E . _‘&xjumﬁar
1. Applicants in
- . person in both -
- the cases. '
B :2; Mr.S.R - Atre (for
B | " Mr.P.M. Pradhan)
‘ ’ . fo the respondents
- ' : ,:m both the caxses.
JugENT * . Date: 4=1-1998
* (Per s..fp.':.mkherji,member(fx) - T
o _ Slnce common quest;ons of facts and reliaf arek-
v‘ii S 1nv01v&d in the afcresaid two applxcatm&ns flled ander ‘
| Sectlon 19 of the Admlnmstratlve Trlbunals Act they are

-being dlspssed of byaa common Judgmnnt as follows.,

2. © While 'woz?king as Sub~1nspe¢tor in the -‘l"haneA.
€3ollect0raﬁe of the Gentral Exczse the two applicants along
wx.ﬂ-k a few others were mvalved in vhat came to be known

- o as *Bhivandi Consplracy Case’ far aiding and abetting
g, ' e s'ﬁUggl:ing dumng 1969«70, On co*npletian of mvesta.gatwn
- by the D:Lrectorate of Revenue Intelllgence six saparate |
| crimnal cages wers f;.led aga:mst the appliéants and others
S ' inynlved, in the Court of Cbief ;.btmpol;ttan .*lagn.strate in
| k - _'Jaﬁuafy,m?’i;‘ On iﬁ-l—i?‘-?‘? bez'cau-s'é of t.he‘ criminal cases
| the a;ar:iiéahts' were ."plaéed' ﬁnder suspension under Rule _.
| (.10(.1) of the Cenﬁral Civil Servz.ces(CCA) Rules. All the
} - six crminal cases were decz.ded be*tween 29~1~1982 and
P , - 9-3~1984 and bc«‘th the appllcants vere gwen a&m:z.ttedly clean

acquxttals. In the meantlme the appllcant :m the second

—& I - case Shri Pendharkar ::emamed mbsent from duty between |
}‘\. B - 4'19‘?2-‘?7 and even gave h:z.s res:Lgnatisn which was not accepted.
‘.‘\ Ces 03/
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3. The anplzcants have prayed that havxng been

'.He had also been chargesbeeted fcr di ciplinary proceedings:'
’1n Septemher 1971 1n connection wlth the one of these six

cases and on completzon of the ézsclpllnary proceedlngs in

J&ne,l??g‘he-was awarded the punishment of stoppage of his
next three incrementé. In any case on the acquittal’of the

two applicants the respondents 05'21e11-1984 passed separate

"ordérs'reVOliﬁg'the order 0£ §hgir-sué9enéiQn dated 15.1.77

'énd :einstdted them as Sub=Inspectors, .The issue regarding

the nafurejof the périod*ofisuspensinn wésflefﬁ $0 be
decided on a later date, The respondents had gone up ‘in
apveal in four out of six crxmxnal cases, to the High Court

at Benbay. After their re;nstatenent the cases of the

'aonlicants were consmdered for pron0t1on to the upgraded -

| pasts of Inspectors as all the pasts of Sub Inspectors had
‘boen sbolished wltb effect from 1-8w1972 and correspondlng
..number of posts of Inspectors created, The DPC which met
on 21~3-;986 considered the cases of. the two applicants for

_prométion'as'lnspector. They found the anpiicant in the

first case Shri Deshpande to be fxt and Shri Pendharlar the |

applicant in the second case as unfit for prohotion. - };

. Accordingly, Shri Deshpande was promoted as Inspectorkon an
"ad hoc basis with effect fram 31~3~1986, whlle “Ar.Pendhiarkar

'has not yet been prowoted

' ,honaurably exonarated by the Crlmlnal Court they should
. have been reinstated w1th_full pay and allowances with effect

. from 1551;1977 and wrénb%ed aS'Inspecfors with effcat from

1-8-1972., Whereas Shr1 Deshpande clazms that his pTOﬁthﬁn _

.should have been on a regular basis and not on adhoc baSlS,

Shri Pepdharkar haq clalmed promatlon as Inspecter since the

- same had been glven,to the other applicant Shri Deshpanﬁe
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who is samllarly cxrcumszanced. ’The‘zespan&ents? gase‘is
- that thEy have g0ne up ln appeal agalﬁst the order of _v'
acquittal 0f the appllcants and therefore the qu@stion»

g

of con¢1der1ng the perlad of thé&r susg@nszsn to be on

. duty daes.pat arise.' They have alsc “argued that yromotien
__to thé upgraded post of Inspectors was io be mad@ subgeat o
- to thezt suztabmllty ané rlﬁce dlsciplinary p:oaeeeings/ |

"trlal wero actually gslnc on, the appi¢cants cnuld not be

pramoted from 1972, However. on revacatlon of the ordex
of suspenslon and their. reznstaﬁement Lhelr cases were

cosidered by the EPG and Shr1 ﬂeshpande h&v;ng been faund

"“fmt for. pxwmotwon was glven the pramatian on an ad hoc
";basis.i Shiri Pendharkar having been faund anfit could not
o Sé promoteﬁ. Because of the appeal 1n the High Court '

Shri Deshpande cauld not be prcmoted on a xeaular basls but_:

- vias promoted on an ad hoc basis. o

4. We have heard the arguwents of the learned

"“icéunﬂel for both the partles and gane throuqh the documents

carefully, So. far as the questlon of rogularlsatmon of the
ﬁeriod of BUS peasﬁan 1« ccncerned Fl 54-B(1) enjoins upon

the tampetent authowzty that on. reznsaatement of a suspended

. offlcer a speclfxc o?der shall have to.be parséd regarding.[

(a) the pay and allawances duran the pexnad of suspension °

.and (b) whether or nat the' sald permud is to be treated as
. on duty. Even where thé reinstatenent aﬁd wuvocation of:

. order af suspen51oﬂ vs e£fect@d during the nendency of

“&&sciplznary ‘or ceurt @mﬁceedlngs“. the order reqarding

. treatment of perlcd of su pensaon has to be passed subgect '
to 1ts review under sub rale(é) of FR 54(B)  Thus it was :

.>1ncumbent on the part of the respondents to have pasoed an‘

order regarding the treatment of perz.od crf suspensmn

-V



- R

shortly after the order of revocatlon of suspension was

"passed on ?1~1L-1984. especially uhcn no disciplznary

proceedings were pendlng against them.’ Wie cannot accept

the plea of the respondents that bacause of their fillng

-an appeal agalnst the order of acquzttal, it was not

necessary to paso any order ‘under F} 54(B)(1). In Abdul

Ra'hld Khan vs.. DzrectOr, Lzbrarles Research and lluscum,

Srinagar and Another,1977 SLJ 574, the High Court of Jammu

" & Kashmir has held that mere filing of an aspeal ac ainst

the order of acquittal does not stand in the way of

- reinstatement. ‘In that light witholding of pay and

allowances during the period of suspension after
fevocation‘of ordé:=of suspension Qhen no disciplinary

proceedinés,were péending and after the reinstatement of

the applicant, to our mind is illegal.

5 . The next queétion is whéthéé_the applicaﬁts are
entitted to full pay-and allowances once the orde® of

suspension is revoked. A recading of the order of sw

_‘Suspension dtd. 15th Jonuary,1977 indicates thag the

applicants were suspended solely on the ground of é
criminal case having'been filed against them. The
suspension was thus ordered under Rule 10(1) of the
CCS(C”A) Rules empowering the appointing authority to
place .a governnent servant under suspension ®where a case
agalnst him in respect of any crzmlnal offence is under
investigation,enquiry or i:r:.al".r The revocation of the
suspension order ditd. 21st November,1984 also refers to
Rule 10(5)(c) of the cos(CCA)Rules. Since no discipiinary
proceedings were peﬁding against the applicants when the
order of revocation of suspension was passcd, the
applicants will be entitled to full pay and alicwances on
their clean acquittas by the criminal courts This is so

00..6/
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because the suspension was exclusively based on the

pendancy of the trial in a criminal court.. It has becn -
held by the Supreme Court in Devendra vs. State of Uttar
Prsdesh AIR 1§62 SC 1334 that where a Govt. servant has
been suspended pénﬁing a crtninal.investigation or trial,
the order of suspension automically ceased to be operative
as soon as crimibal nroceedings terminate by an acquittal
or discharge'of the Government servant, and that invediately
after such acquittal or discharge the delinqueht officer
should be -eemed to have been reinstoted and he is
accordingly entitled to recover his full salary and

allowances since the date of his suspension.

6.- - In v1ew of the above we feel that the apnllcants

are entvtled to full pay and allawances during their entire

~period of suspens;on»between'15-1-19?7 and 24-11~1934,

7. Ye now advert to the questlan of their promotion
as Inspector from the Excise Dopartrent file No,
11/7-1/V/TH/34 shown to us by the responéents it appears
that the Governﬁent took a decision ® abollsh the cadre
of Sub Inspectors of GentraY Excise with effect from
Auqust, 1972, It was laid down that the existing Sub

Inspectors will be absorbed in the cadve of Iﬁspectar of

" Central Excise “as are faunﬁ fit for perotlon to this post®,

,cordingly 664 pernanent posts of Inspectofs of Central
Excise were created with effect from 1=0-1972 Wnlleu of
equivalent number of nosts of Sub Inspectors of Central
Exc;se.' The apnllcants could not be promoted as Inspeciors

in 1972 because of the criminal cases ‘pending agaxbst then

. and alsa the dlsclnlanary proceedings pending agalnst the

ves7 /=
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_ :second applxcant thi Pendharkar., The crimlnal cases
| ended in their acquittal by - ﬂarch 1984 and the )
”dlsaiplznary case agaxnst the- second respsndent had ended :

 in a. pun;¢hment in 1979, In accardance w1th'th3

establxshed procedure thelr cases should hsve been

:Acanswdered for pramatlon as Inspector even during the
'pandency af the trmal/almcipllnary proceedlngs and kept
in a sealaﬂ cover. Sven the sealed cover~prccedure had -

lbeen liberalxsed by the Government of India vhere the

dlsciplxnary/bourt proceedlngs could not be campleted

1wi€hin 2 yearss Fr@m the proaeeﬁlngs of the DP” which

met on zlst Harch, 1986 1t appears that the casa of.

'Shri Deshpande~the'first applicant was considered by the

DPC and thexr recammendatxonﬁ kept in. sealeﬁ sovers 1n the

'years w'ro 1671, 1972,1.9?4 1975 and 1975. The case of the

second applxcant Shri Pendharkar was cansldered for the
years 1972 and 1973, The farmer-was_found_ﬁmt‘by the DPC
of 1976 and, the latter unflt._ Even having been found fit,

the fzrst applxcant was pr@natéd ds an- Inspector only on

an ad hoc basis on 31=3=1986 because of the pendency of-

“the app@al agalm t the order of his acquittal.'

LIV

8. °  So fazr as the flrst applicant Shri ﬂeshpande is
corcerned the pendency of appeal in the ngh Court cannot

be a valzd ground for either promotlng him cnly on ad hoc

1basls or. not cpenang the sealed cevers and denylng him

retrpspectlwe prommtxans if his assessment was in his.
favéuf.. Since the High Court has not issued»any o:der‘
sta&img ihé‘brdeifaf:acquittai. the order of acquittal will
Icoxitiﬁue to hold th,et gromd, esp@cially u«shen the . |
fesﬁondents haﬁe‘iheﬁselves réveked fhevorder'df suSpensidn»

and promoted him., We theféfare'direct ﬁhe,respondénts'to

] u'.Q/




open the aforesald sealed covers in respect of

Shri Deshpande and if the flndlngs of the DPC in any

of the preeedeqg years are favourable to him he should

be promoted. on regular ba51s as an Inspector from that

year othen~1se his promotlon with effect from 31-3-1986 '
should be converted from.ad hoc to a regular character »
with all- consequent1a1 beneflts of pay and allowances and '

seniority from the oate-of-such promotion.

9, . As regards the seeond,applieent Shri Penaharkaf;-
on his own showiné he .has been out of_dufy between 1972
and 1977. Disoipiinary eroceedings'were pending against
him between 1971 and 197§'resulting in stoppage of three
increments. Sealed cover procedure-was followed in his
case in the years 1972 and 1973 and the DPC which met in
1976 found nim unflt for promotion. The sealed covers in
1972 and 1973 should be opened and if he had been found
£it for promotion as Inspector in either of these years
he_shouldlbe S0 promoted-wlth retfosbeetive'effeet £rom -
that year.t In case the recommendations are not in his
favour for 1972, 1973,3 Review DPC should meet for the
years 1974 and 1975 and assess his Suitabllf y for
"promotlon as Inspector for thegse years and/he is found fxt
he ‘'should be so promoted from that year with all

consequential benefits of pay and allowances and seniority..

10, . In the facts and dl rcunstances dlscussed above

we allow the aforesald two appllcatlons to the extent as

1nd1cated oelow .

(1) The entire period of suspénsion of the two
applicants between 15-1=1977 and 21-11-1934

.-shoulo be treated as period spent on duty wiﬁml

* full pay and allowances:'

0: B/ ‘ 42



e » . e . e . . ; . - . .‘;;;
[ Aawe S T . R
N v

(2) ﬂAv?hé*arroaré af payfand»alld%ances-as abave
'fahOulﬁ bveaée gééd ta"the‘apﬂlicénts withzn
© g period c’ thrce ﬂanths fron %he ﬁate of =

',coﬂwunzcat&un of this urmer.

"_~l{3§ ;"*\The aoplzcant should be éeemed te have been
’ _ ' ' reszta%cd in service as suh Inupaqtcr and
'f]' “} _ L ngen revised pay scales co rcsponding to the
. ' 'vev1eed pay. scalcs al‘owa@ to offlcer" equivalont
: | to that c Sub Inspectﬁrs «ith cf‘ecﬁ frﬁm -

I 7V J“he seoled sovors for the veats 1970, 1071, L972. -
‘f{f?' B  '1974 and 1975 in ?*spcct of the first applicant B
' | :fi‘Shrl Dcshpanda and those for the year 1972 and
'_f1973 for tna seacnd app?icggfﬁ$h%ﬁﬁgggdharkar :
| shauld be opened and if - they have bewn adjudged
“-h}” 'ta be fzt for promotion in any of these~yaar" -
"trey should ke promcted as Inspector from that
. year on a regular basis with all consequential

.. benafité ﬁfiga? and allowances and seniority

!' : '@tcn;
(5 I Shri Doshponde cannoi be promoted as Inspectar
o 3’ . carlier than Blg3419§6 a$ a result of (4) above,
. }i’“ ~he should be'cbﬁai&é*ed £o. be a rerular
:5 "‘ﬁInsp”cﬁor umth all cnﬁrﬂquentlal benefit of pay
)

i'anﬂ ullozancgs an@ anlority at icast fram

313-1986.
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(6) If Shri Pendharlar is not pronoted on the
basis of the aforesaid di -ection (4) his
case for such proaotion should be considered
for 1974,1975 and %987 and cach ycar
thereafter and nromotion should ke given <o
hin as Inspoctor oﬁﬁ?ecular basis from any
of the aforesaid years when he is found fit

for such proastion.

(7) There will be no order .as to costs.

11, A copy of this order may be placed on the case

c(// -

( s.p. IKCDJI)
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£il2 of both the an-licants.
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