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BEFCRE THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW BOMBAY BENCH

0.A.64/87

Bhaskar Narayan Darvekar,

37,Bakul, - o

Avadhoot Society, o - )
Vishnunagar, ' .
Dombivll?West) - 421 202, ++ Applicant

VS. -

1. The Secretary,
Department of Personnel
& Administrative Reforms,
Parliament Street,
Patel Sadan,
New Delhi = llO 10.0) 3N

2. Office of the Comptroller and
Auditor General of India,
10,Bahadur Shah Jaffar Marg,
New Delhi - 110 001,

3. Office of the Accountant
General(C.A.)
Central Govt. Bulldlngs,'
Ground Floor, ‘
Maharshi Karve Marg,
Bombay - 400 020, ; .. Respondents

Coram:Hon'ble Member(A)Shri P.Srinivasan
Hon'ble Member(J)Shri M.B.Mujumdar

Appearances:?
1, Applicantvin )
: person,
‘2. Shri P.M.Pradhan i
Advocate for the U o
Respondents. , Pronounced on
JUDGMENT . Bagsz/ 28788

(Per P.Srinivasan,Member(A)

The appllcant who was working as an
Audit Offlcer(Commercial) in the Indian Audit and
Accounts Department in the Offlce of the Accountant
General(Commercial Audit)Bombay was sent on deputation
to the Maharashtra Witée Supﬁly and Sewerage Board,
Bombéy(The Board) as Deputy Chief Accounts Officer
with effect from 16-8-1980. At ‘the time he was
drawing the maximum of the pay scale of Audit Officer
whic h was Rs.1,200/=pm. The scale of pa? of Deputy
Chief Accounts Officer in the Board was BRs.1500«50-
1550-75-1925." On joining the Board as Deputy Chief
Accounts Officer he elected to draw pay in the scale
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of that post and so his pay was fixed at B.1500, the
minimum of that scale. He continued on deputation

till 15-8=1984. With effect frdm 16-8-1984 he was
permanently absorbed in the Board. The Comptroller

and AuditoBeGeneral of India(CAG) conveyed the appreval
of the GoQt; of India to the permanent absorption of

the applicant in the Board with effect from 16-8-1984,by
a communication dtd. 7=1=1985, Along with this communi-
cation a set of terms and conditions of permanent
absorption of the applicant was also conveyed. Condition .

10 of the said terms and conditions readsas follows:

- "10, Fixation of pay on absorption.

His pay will be fixed on absorption as
for a re-émplOyed pensioner with effect
from the date he became entitled to
‘draw the pro-rata retirement benefits."
It is common groundg amohé the parties to this dispute
that the effect of this condition was that from 1678-84» {
the pay of the applicant in the post of Deputy Chief oo
Accounts Officer in the Board was to be refixed at the
bottom of the scale of that post i.e. at R,1500. It is M
also not disputed that under the said condition NQ.lQ,fkv
amount of pension.to which the applicant would be

entitled from the Govt, of India as a result nof the
absorption and the pension equivalent of gratuity which

he would receive from Govt. of India on such absorbtion

would both be deducted from the pay to be drawn by him

in the Board with effect from 16-8-1984. The first

contentibn of the applicigt é; that the said condition - ' ;

No.10 was illegal and sho@ld&strUCK down. S -

2. . ' The applicant who argued his case himself

' had
submitted that the Govt, of Indiqénot issued comprebensive
instruction covering terms and conditions on which a Central

Govt. servant could be absorbed in a State Govt.undertaking.
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'The Board is an undertaking of the Govt.of Maharashtra,

However, instructions had been issued by O,M.dtd.9-1-1984

limited to the retirement benefits to be extended to the )

Central Govt. servants by the Govt. of India on their

absorption in a State Govt, undertaking. This O.M,,

accordibg to the applicanf, did not extent to fixation

of pay in the State'Govt.gundertaking on absorption,

This being so, the condition regulating fixation of such

pay could not be imposed by the Govt. of India while.

permitting the absorption of the applicant in the

service of the Board. Tbé applicant further drew our

attention to another O.M.atd. 31-1-1986 according to

which a Central Govt. servant selected‘for a post in

a central public enterprige would be free to negotiate

his emoluments with that enterprise. It was discrimination

not to allow such freedom to a person who is selected

for appointment in an undertaking controlled by a State

Government, as in this case. Therefore condition No.10
M) amownked

imposed in the present case gmeant 4o discrimination

against the applicant in terms of articles 14 and 16 of

the Constitution, The applicant therefore pleaded that

the said condition No,1O should be struckes down as

illegal and the applicant»ﬁgsallowed to draw pay with

effect from 16-8-1984 with four increments already earned

by him in that scale from 1980 to 1984 i.e. at Rs,1,775/-pm

without any deduction of bension or pension equivalent of

gratuity.

3. Shri Pradhan,learned counsel for the
respondents, submitted thatin the absence of comprehensive
instructions govérnigg thé terms and condition of absorption
of %h§>@;ntral'govt. servants in a state govt.undettaking,
the central govt.could impose such conditions on a case‘

by case basis., There was hothing in law which stood in the
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way of the central govt. imposing certain conditions for
allowing one of its servants to be absorbed in a state
govt.undertaking merely because there were no general
instructions. In this case the Govt., in its wisdom felt
-/ Hrean

that the condition which was ess3=r being imposed on
central govt. servants absorbed in central govt,undettakings %K

should%bee,}.mposed fda‘ﬁ"(‘” GJUG“""’”‘( W Co S erphon n TR (QWA‘,

If the applicant agreed to be absorbed in the state govt.

undertaking subject to that condition he could join that n
organisaion permanently, but if he did not he would have
to go back to his parent oiganisatioh. Merely because the
applicant had worked in the Board for four years prior to
his absorption and had earned four increments during this
period, there was no rule that his pay should not agsin
be refixed at the bottom of the scale as a condition for
absorption. The O.M, dtd. 31-1-1986 to which the applicant
has made reference no doubt liberalised the terms on which
a central govt, servant could bée appointed in ;:réentral
govt. undertaking by providing that he would be frmee to
negotiate his emoluments with the said undertaking on
absorption. But that was to take effect only in respect.
of central govt.servants permanently absorbed by a
central govt. undertaking on op bff@reé-s-lgas,vMoreover
that 0.M, related to absorﬁtion by a central govt.undertaking
and not by a state govt.undertaking. It_was the right of the
government to impose such conditions asLFhought it fit
when allow1ng xkx one of its employe:‘toVﬁabsorb*%h éheCL
%\ &odik&g
state govt. i nrhe absence of general instructions on the
subjects and that was what done in this case..In any case
on the date of the épplicant's absorption i.e?:}6-8-1984,
there was no question of discrimination between persons’
like him énd others absorbed in a central‘qovt. undertaking
because the liberalised provision in Qﬁﬁﬁziée of 2 central

govt. undertaking came into force much later.
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4, We have considered the rival contention very
carefully. As we have already mentioned, there is no dispute
that general terms and conditions for absorption of a
ceﬁtral govt,., servant in a state govt. undertaking had

not been prescribed on the date with effect from whic¢h

the applicant was absorbed. We are not able to acéept the
contention of the applicanf that in the absence of such |
general terms and ¢onditigasf?§entral government ceuld not
impose on the applicant an onprous coqdition that his pay
on absorption should be the minimum J? hngscale of the

post in which he was absorbed. We agree with'shri Pradhan
that in thefabsénce of the_genefal conditions, cenditions
can be imposed in individual cases of absorption., What the
government did here was to impose the same condition which,
at the time, was also applicable to absorptions by a central
govt.undertaking, The applicant wa$ free to accept absorption
on this condition or to go back to his parent cadre.
Obviously it was to his advantage to continue with the
Board,since the starting pay of the post in which he wss
absorbed(Rs,1500) was higher than the pay which he was
drawing in his parent cadre(Rs.1200). The applicant had

reached the maximum of his.pay scale in his parent department

with no prospects of increments thereafter. No doubt between
1980,when he was deputed to the Board, and 1984 he had earned
4 increments in the post which he held in the Board. But

if the Govt. of India chose to impose the condition as to
how his pay should be refixed on absorption and as a result
he lost the benefit of those increments from the date of his
absorption, it was unfortunate for the applicant but we
cannot hold it to be illegal. It is now well settled that
while the initial appointment of a govt.sérvant is on the
basis of confract’} &hereafter his conditionsof service
including absorption in another body are governed by rules
to be framed by the government from time to time, The applicant,
could, if he found the condition onprous, choose to go back

to his parent department and that is all he is entitledfs «
| W
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If ‘he wanted to continue in the Board on permanent
absorption hngigth insist that he should get the
full benefits of increments of pay already éarned
for &Eat would amount to wanting to have the cake and
Io eat it too. We also agree with Shri Pradhan that
the O.M.dtd., 31-1-1986,liberalising the conditionsof
absorption of a govt. servant in a central govt.
undertaking with effect from 6—3—1985 has no application
in the present case. There is no question of discrimination

because in the first place the liberalisation took effect

after the absorption of the applicant and secondly because

- deputation to a central govt. undertaking is not

necessarily the same as deﬁutation to a state govt.

undertaking and for that reason the two are not comparable,

- We,therefore, see nothing illegal in condition No.lO

imposed by the government and we reject the applicant's

contention in this regard.

5. On his absorption in thevBoard}the central

- govt., did not allow the appiicant the benefit of encashment

of hgl earned leave standing to his credit on the said date.

The second objectibn of the applicant is that he should

have been allowed such encashment, as he had 180 days of

earned leave to his credit on 16=8=1984, It is common

‘ground that there is no specific reference to encashment

of leave in the terms and conditions imposed by the
central govt. RY while approving the absorption of the
. v T8

applicant in the Board. The applicant eentended that when
Grovewmnent Sengant v
a—pe@seﬂLgbsorbed in a central govt.undertaking he is

o v v e,
allowed to carry forward earned leave to his creditL?n
the date of his absorption. Under an 0.M. dtd.8-4~1976
consolidating the terms and conditions of permanent transfer

of central govt. servants to central govt. undertakings/

carry forward of leave standing to the credit of such

govt. servants in their new employment is allowed. %¥ke

. 07/‘-
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The procedure prescribed appears at Para 7 on page 439 of
Swamy's Pension Compilation,llth Edition. According to
this procedure the organisatipn in which the Govt. servant
is absorbed should "take over the liability in regard to
léave on average pay/Earned Leave that the optee has to
his credit at the time of leaving Government service and
in return Government shall pay to the statutory body/autonomous
organisation a lump sum equal to leave salary for the leave
on average pay/earnedileave due to the govt.servant on the
date of his permanent absorption in such body/organisation"
The applicant drew our attention to the O.M,dtd. 9-1-1984
to which we have also made reference earlier(see page 461

Pension
of Swamy s/compilation 1llth edltlon) The said 0.M, provides

ne
8,
that all central govt. employees who were deputed to public

’sector undertakings controlled by state Govt$ and are

subsequently absorbed in such an undertakingswith the
prior permission of the parent department of Central Govt.
"may be allowed pro rata retirément benefits(except the
benefit of carry forward of leéve)as are admissible to
permanent central govt. employees Rf absorbed permanently
under twe autonomous bodies~coptrolledvor financed wholly
or substantially by the Central Government in accordance
with the instructions laid down in the Ministry of Finance
0.M.No,26(18)-E.V(B)/75 dtd.the 8th April,1976 as amended
from time to time®™. Thus the benefit of carry forward of
leave allowed to central govt. Servénts absorbed in central
govt. undertakings' or autonomous bod?&is denied to those
absorbed in stage govt.wugdertakings. If such carry forward

is not allowed they should be paid the amount of leave

salary by way of encashment on such absorption,According

M He bxwzf-\i« ry
to the appllcant)Govt. could not deny bothl~arry forward
6) \Qo.vﬁ—
and %hen encashmentlfo those absorbed in a state undertaklng.

\
The benefit of encashment of leave was being allowed to
central govt. servants compulsorily retired under FR 56(3)
or who themselves choose to retire by giving notice. It was
u‘, W UW'\Af a2 M-

therefore submitted thatlfhe same benefit is not extended

to the applicant who is also, for all practical purpose

..8/=
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treated as having retired from service from the date of

his absorption.

6.4 Shri Pradhan resisted the claim of the
applicant. He pointed out that unless under the rules;
a person is entitled to encashment of»leave, he can‘make
en claim for such encashment, Under Rule 39 of the
Pension Rulesﬁé?vt. servant:retiring.on attaining the
normal age prescribed for retirement was eligible to
encashment of leave standinglto his credit at that time.
The applicant did not retire on attaining the abfe fer e%,'
superannuation. He ‘therefore cahnot claim encashment
under Rule 39, In respect of persons compulsorily
retired from service and those who seek voluntary retire-
ment before the age of superannuation,encashment of leave
is allowed by special provision.Even though persons absorbed
in a State Govt. undertaking are treated for the purpose of
retirement benefitsas having retired from service, they
do not fall under Rule 39 of the Pension Rules nor has oo
any special provisionn%;f}wde in their cases to entitle
them to encashment of leave, In the absence of -any such

& PYoVISiom,

ruleLﬁhereforejthe applicant cannot claim encashment of

leave as a matter of right.

7. We have considered the rival contention

carefully. The first thing to be noted is that the terms
and conditions conveyed to the applicant make no reference
to encashment of leave. The next thing to be noticed is
that under the Govt. of India‘'s O.M. dtd. 9-1-1984
Central Govt. servants absorbed in State undertakings
are not eligible for carry forward of leave to their

Un actoTdant wath H
credit on the date of their absorption secerding o the
procedure applicable to those absorbed in Central Govt.
undertakings. The third péint is that Rule 39(2) of the
Pension Rules dealing with encashment of leave is not
applicable to Govt. servants who retire before attaining

the age of superannuation. It is also to be noticed that

encashment of leave is made applicable by special provisions

cesS/-
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Lfo those Govt. servants who are retired compulsorily by

the Govt. prior to the attainment of age of superannuation

A & Heae
as alsoﬁwho seek voluntary retirement hefgzs by—special

pxazlslgnsmade-tﬁ—%hts-r@qEf6‘*‘*¥F§:¥EI§§=%hemseives. tj

The applicant therefore cannot draw any support from the v

h specific ruleg—as—such., ‘At the same time as we have already

obgerved Govt. can impose any condition for allowing its

servants to be absorbed in a State Govt. undertaking,

- there being no general circular or instructions on the

subject. The terms and condition on which applicant's

absorption was approved did not lay down any condition

regarding encashment of leave in speclflc terms., Here we
such a
may also observe that: conditibnn had been incorporated

allowing the applicant the benefit of encashment of leave,

7

. Gonldk
the applicant Saanot be denied the same because there is

no specifié rule under which he would be eligible to that

benefit. Therefore when considerédsas a condition of the

appllcant's absorption in the serv1ce of the Board it is

IR
not necessary to refer to ke specific rule; in the pension

‘rules governing encashment of earned leave. We are therefore

concerned as to whether such a condition should be implied
in the present cése_or whether such a condition should have
been inserted in the terms and conditions communicated to the
applicant. When a person goes on deputation to a Central‘
Govt. undertaking and he is later on absorbed he is entitled
to have his leave carriedifgggard in his new employment.

That right is denied in specific terms by Government's O.M.

- dtd. 9-1-1984 to persons like the applicant absorbed in a

State Govt. undertsking. As we have already'mentioned the

procedu}g for carry forward involves payment by the Central
Gov{} ;ii—the amount equal to leave Salify to the organisation
in which the?%ovt. servant is absorbed. iﬁzsuch payment was
theréfore made in the present case by the Central Govt. to

the Board. Should the applicant, in the circumstances

be denied the benefit of encashment of leave to his credit ?

L olo/"
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If he had earned leave during his service which he had not
utiliéed it was clearly to the advantage of the Govt. The

| principle behind the encashmeht of leave,as we understand;ﬂa
is that the concerned Govt. servant having worked continu-
ously without availing leave to which he was entitled he
should be compensated for such leave by being paid in cash.
In this case after his absorption, the question of the appli=-
cant availing the leave alreédy earned by him from the Yovt.

0{%T [ggéSOZSf arise. We do not see any reason why he should not

ﬁ% be paid leave sdlary for that period on his absorption

particularly when he is treated as having retired from

service for all other purposes.

8, In the light of the above observationzwe
direct the respondents to pay the applicant the cash

equivalent of leave salary for earned leave, if any, at

-

mr-'_

iy

his credit on the date en his absorption, subject to
- a maximum of 180 days which was the maximum operating i
at that time. The leave salary will of course be worked owt
‘1n accordance with the rules$m He ﬁ3720¥ 14N
9, In result,the application is partdy allowed
‘ ‘\Te Cszci\ % 1
to the extent indicated in the 1mmed1ately prewvious paragraph.

. Parties to bear their own costs.

‘T?. &\r\_,____waS;/
| : (P.SRINIVASAN)
. - Member(A)

(M B. MDAR )
Member(J)

-

NOTE: Judgment prombunced in the open Court on 28.7.1988 }

(M.B.MUJUVDAR )
MEMBER(J).



