ES

BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW BOMBAY BENCH, NEW BOMBAY

Original Application No,75/87

Shivram Baliram Shirsath
Sudhakar Shivram Shirsath

Central Railuay Quarter No.

RB/11/5/6, Vashi Naka, , _
Trombay . _ . Applicants

v/s

1. The Union of India
" through the General Manager,

Central Railway,
‘Bombay V.T.400 001.

2, The Divisional Railway Manager,

Central Railuay,
Bom bay VoTo 400 0010

3. The Senior Divisional Engineer,
and Estate Officer,

Central Railuay,
Bombay V.T.400 001. .o Resp8ndents

Coram: Hon'ble Member (A) J.G.Rajadhyaksha.

&ppearances:

1, Mr.D.V,Gangal,
Advocate: for the applicants.

2e mr.N.R.Bhavsar
(for Mr.B.S.Chopra)
Counsel for the Respondents.
JUDGMENT Dated:! 6.11.1987.

§ Per: J.G.Rajadhyaksha, Member(A) }

The applicant filed this application under section
19 of the %dministratiye Tribunals Act, 1985 on 20.1.1987.
On 23.1.1987 uwhile édmitting the application the question
of interim relief was also considered. An ad interim relief
in terms of para 11(8) of the application uas granted i.e.
the Respondents were restrained Frga\evicting the applicants
from Railway G.No.RB II/5/6 at Vashi Naka, Trombay. On
5.2.1987, Mr.Chopra the Learned advocate for the Respondents
stated that respondants had recovered possessivoF the

guarters in the occupation of the applicants with the help
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of the police though a formal reply was not filed. On
13.2.1987 we uwere told that applicant Nb.z was in possession
of the quarters which had earlier been allotied to applie
cant No.1. Ue uerzzigld that the éviction notice issued

by the Estate Officer should be treated as null and void

and the respondents should be restrained from eﬁicting the
applicants. That interim relief had been granted to
applidants. The respondents produced certain documents
including an affidavit of the Inspectbr of Works which shoued
that though resppndents had recovered possession from the
applicants they had mis-used the interim orders issued by -
the Tribunal, brokéinpen the lock and re~-occupied the quar=-
ters. Since it app;ared that_respondents had ofFiciélly

recovered possessioh on 16.1.1987 i.e. almost a week before

we gave our interim relief orders with the help of the

' Police, wse felt it appropriate to vacate the stay order

granted by us, and grant liberty to the respondents to take

such action as they might consider aphropriate. The matter
has come up for final hearing on 12.10.1987 before a single
member Bench of the Tribunal,

2. The facts briefly are that applicant No.1 was

in the service of the respondents as a Male Nurse and retired
from service on 1.1.1983, ARpplicant No.2 is the son of
applicant No.1 and is at present serving as a Senior Draughts~
man in the Cenﬁral hailuay having joined service with them

in 1980. Quarter No.RB-I11/5/6 at Vashi Naka, Trombay had

been allotted to applicant No.1. RApplicant No.1 applied

on 5.11.82 to allou applicant No.2 to share the said quarters
with him. Applicant No.2 also applied on 25.11.82 for allot-
ment of quarters to him on priority basis as he was the son
of a re@iring government servant who had been sharing acco=

: .

mmodation with him. Both the requestSwere not granted and
‘ (
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. uere %anding as yet. Yet actually on 7.11.1986 the Estate

Officer held proceedings against the applicant No.1 and
gave an order thaf he and all other'peréons résiding in

the said quarter No,RB=-II/5/6 at Trombay should be evicted
from t he said quarters under section 5(1) of the Public
Premises (Eviction of Unauthorised Persons) Act, 19%1. It
is this order that is being challenged and it has been the
casa of the applicants that,appliéant No.2 being in railuay
sarvice is entitled to allotment of quarters on out of turn
basis as soon as the applicént No+1 retires from service.

The requndents have resisted the application by filing the

wyritten statement%}wwthe 20th July, 1987. Their only con-

tentén was that thé applicant No.2 must apply for allotment
oF.quarters and wait in the list until his turn is reached,
thers can be no automatic transfer of quarters from appli-
cant No.1 the father, to applicant No.2, the son. ¥hey also
added that out‘of turn allotment is done in very very excep-
tional circumstances and in the present case the applicant
No.2 was not entitled to out of turn allotment. There uas

a rejoinder submitted:by the applicants on 12th Rugust,1987.
One of the contentions therein is that the administration
i.e. the respondents have been recovering normal rent from
the salary of applicant No.2 and have stopped granting him
H.R.A. which he uould_havelbeen entitled to had he bean
occupying private premises and not railuay quarters. There-
fore, the deduction of normal rent and stoppage oF'H.R.u.
both entitled the employee to treat his occupation of gquarters
as reqularised in his oun name,

3. I have heard Mr.,D.V.Gangal the learned Advocate
for the appli&anté and Mr.N.R,Bhavsar (for Nr.D.S.ChOpra)

Counsel for the respondents. It is Mr.Gangal's contention

that applicant No.1 retired and applicant No.2 who had been

staying with him since his birth wass entitled to an out of
.‘..4
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~ turn allotment of the same quarters on father to son basis,.

Applicant No.1 had.been in occupation of the gquarters since
1958, He Betired on 1.1.1983 and applicant No.2 joined
respondent's service on 13.3.1980 initially as a Tracer

and ié nou a Senior Draughtsman since 1982, Aﬁplicant No.2
is working at Thape since Uﬁtober,1984 and since admittedly
applicant No.2 was in occupation, applicant No.2 should be
considered as eligible to get out of turn allotment of the
sahe quarters. Mr.Bhavaar argues that unless and until

it is prdvad that applicant No.2 had been officially sharing
quarters with applicant No.1 for a period not less than 6
months pfior to the retirement of the applicant No.1; there
could be no right arising in his fawour for allotment of the
quarters., |

4, Mr.Bhavsar had also faintly suggested citing
Railway Board's directives that such an application for
sharing of accommodation or allotment of accommodation must

be made more than 6 months before the retirament/decease
of t he original occupant. This is for obvious reasons, not

acceptable. UWhile retirement can be anticipated, deceass

cannot be.

5, Mr.Gangal argues that on 5.11.1982 applicant No.1
applied to the authorities to 1lst applicant No.2 share the

quarters, there uwas no reply. On 25.11.1982)uhich is in

‘advance of the retirement of applicant No,1 applicant No.2
) _

applied for allotmen% of the quarters by transfer; still
there was no reply. He repeated his request on 28.2.1983
and yet there was no reply. MWMr.Bhavsar suggests that res=
pondents toﬁk no action on £he various applications as the
applicants had submitted a formal application to the Central
Administrative Tribunal & that the matter was sub judice.

. out
6. Mr.Gangal points/that since May,1983 narmal rent
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is being recovered from the applicant No.2. This rent is
Rse37 .90 paise, §ﬁn09 then HRA has also been denied to the
applicant No.2. Even nouw the applicant No.2 is not getting
HRA and is paying rent. Since he has been evicted, at least
the recovery 6? rent should have been stopped, but that has
not happened. On the contrary applicant No,2 is even nou
paying rent without actual occupation of the quarters. 0On
19.10.1985 applicant No.2 submitted a ffesh application for
reqularisation of the quarters in his favour. This appli-
cation ués sent to the authorities with recommendation by
the Asstt.Engineer on 22.,10.1985. There has been no reply
to this representation either. On the other hand, applicant
No.1 was served with a notice of eviction under the Public
Premises (Eviction of Unauthorised Occupants) Act, on 9.6.86.
Applicant No.1 had replied to it on 20,6.1986. Another
notice cum order was issued on 7.11.1986 evicting the
applicants. The plea of applicant No.2 that he is paying
rent andﬁtherefore, is not an unauthorised_occuépant has
fallen on deaf ears. It is therefore, Mr.Gangzl's contention
that the eviction order has been issued without application
of mind and is, therefdre, bad in law. Mr.Bhavsar's reply
is that admittedly rent is being recovered from Applicant
No.2 and HRR is not being paid to him. The questicn of pay=-
ment of HRA did not arise as after the retirement of appli-
cant No.1, rent was being recovered from applicant No.2,

He oontends that é:p out of turn allotment can be given only
in very exceptional case. There is no such exceptiocnal case
here. He admits thét applicant No.1 Male Nurse kﬁ%in the
pay scale of R,425=-700 and so is the Senior Draughésman in
the same pay scale. The applicant Nc.2 would, therefore,

be normally entitled to the same type of quarters as are in

the occupation of applicant No.1. It is Mr.Bhavsar's con-
'...06
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santion further that. applicant No.2 never applied for

accommodation, independently, but uept on applying only

for sharing of accommodation oh,out“of turn allotment.

He alsc adds thét there is né prescribed froforma for allot-
ment of guarters, and that he was not aware of the existence
of any compilation of rules for allotment of gquarters or

of the existence of a "Quarter Allotment Committee" te con=
sider such applications., He only adds that the case of
applicant No.1 or applicant No.2 was not considered at any
time at all., By way of a post script Mr.Bhavsar adds that
applicant No.2 does not belong to the'essential category'
and fharefora;$me is not entitled to out of turn alleotment
of quarters. He eould not, however, define what is meant

by éhe 'essential categody.'

7. One other point which Mr.Bhavsar made uas that -
as Nale‘@urse applicant No.7 was in possession of quarters
belonging to the medical pool, while applicant No.2 who is

a Braughtsman should be entitled to accommodation from the'
Engineering Poaol. And there are well established rules
about surrender of guarters from one pool if out of turn
allotment is to be made in favour of a person who is not
entitled to allotment in the same pool. He contends that
there is no such case either. Mr.Gangal states invreply
that there are no separate pools for Engineering and Medical
Staff; |

8. ~ Mr.Gangal then contends in conclusion that in the
absence of any reply to the applicant No.1 and applicant
No.2, it must be held that since the respondents are recove-
ring rent and not paying HRA to applicant No.2 there is de
facto allotment in his favour since May,1983. Mr,Gangal
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adds that on 24.2.1987, applicants had to vacate the quarters
and even now normal rent is still being recovered from the
wages of the aﬁplicant. This is something which is very
strange and disturbing and; therefore, Mr.Gangal argues that
applicant No.2 is entitled to the allotméﬁt of guarters.
Mr.Gangal adds that if the quarters are allotted to the
applicant No.2, he is willing to forego HRA and pay rent
and abide by all other conditions that might be imposed by
the respondents or by the Central Administrative Tribunal,

He is willing to pay rent from 1.1.1983 the date on which

" the applicant No.1 retired and would of course claim HRA

from 24.2.1987 uhen the said quarters uwere vacated by the

applicants.

9, Having heard the lesrned advocates for both the

sides and perused the records, I have ¢ome to the conclusion

that?goén if applicant No.2 was not entitled to an alletment

©

straightauay in 1983 he was entitled to be considered for

allotment of quarters. Dn'5.11.1982 applicant No.1 applied

to the Divisional Railuay Manager to let him share accommo=-
dation with his son (applicant No.2). I am told that there

is no reply. On 28.2.1983 applicant No.2 applied to the

same Divisional Railway Manager stating that he had been
transferred to Bombay and since his father was working as ,
Male Nurse and had been in occupation of quarter No.RB-11/
5/6/Trombay, he should be allotted the same quarters. This
application of applicant No.2 dated 28.2.1983 has not-been -
replied to. Again on 19.,10.1985 applicant No.z applied for
allotment of the guarters pointing out that it is within the
povers of the Divisional Railway Manager to give out of turn
al;otment.‘ This application was re¢ommended by the Assistant_‘
Engineer, Thape on 22.ﬂ0.1985, sfill there seems to be no

...0:8'
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response. 0On 29th June, 1986 applicant No.1 replied to a
notice dated 9.6.1986 issue%to-him by the Estate Officer
ynder séction 4(1) oflthe Public Premises (Eviction of
Unauthorised Uccupants) Act. On 16.1.1986 again applicant
No.2 had applied for allotment of quarters, this again was
recommencded by the Assistant Engineer. On 6.11.1986 appli=-
cant No.1 éubmitted a representation in response to summons
dated 20.10.1985 to éppaar before the Estate O0fficer. Uhat
seems to have happendd is that on 7.11.1986 tha.Estate
Officer 'heard' his éase No.45/86 and éave 15 daysytime to
the applicant No.1 to.vacate the guarters and passed the
final order evicting him from the quarters. Thers is an
observation that the respondents in that matter i.e. the
present applicani wvas given liberty to cross-sxamine, but
he had no cross~examination to make. Mr.Gangal's reply on
this point was that since there uas no.examination there
could nct bs a cross—examination., Final orders of eviction
thereafter had been issued, driving the applicant to the
Central Administrative Tribunal. At page 69 Annexure 'L' is
an extract of the Railuay Board's letter dated 25.6.1966
laying down certain guidelines for giving out of turn allot-
ment to relations of Railuay Servants who are in railuway
service and who are eligible for railuay accomﬁodation and
who have been sharing accommodation with the retiring or
deceased failuway servant for at least 6 months before the
date of retirement or death. The arqument that this annexure
would not be applicable to the present applicants as appli-
cant No.2 was not sharing accommodation for more than six
months with applicant No.1 is not really tenable. Annexure
'M' is again some guidelines zbout transfer of accomflodaticn
from one pool:to another in the case of retiring or deceased

....Og



employees which could be followed by the respondents, if
they so desiredL

10. I am further of the view that on the retirement

of the applicant No.1 applicant No.2 who has glready been

in service of the respondents should have been considered
for allctment of accommodation. The Circulars which have
been attached at Annexures 'L' and 'M' to the application

do seem tovsuggest that if permission for sharing has been
granted, the ralluay servant who has been. sharing accommo~
datiom with h&s retiring or deceased railuay employee is
eligible to be conuldered for out of turn allotment. It
also seems to be possible that allotment from one pool can
be given to a person entitled to allctment of quarters in
another pool in certain circumstances. It is not, therefore,
clear why the respondents are totally ruling out the possi=-
bility of applicant No.2 being eligible for consideration for
allotment of quarters. This in my opinicn is scmething
which is not properiy explainéd_in vieu of the various
Circulars and policy decisions on record as mentioned in
\?etﬁenﬁ% the annexures to the application which are taken
from the rules uhich the RailQay Establishment Code contain
in the matter of accommodation for Railuay Servants. It is
understandable that the applicant No.2 must apply formally
for accommodation, that his application made thus will have
to be placed in a waiting list, and that the committee for
allotment of quarte:s.should be in a position to consider the
entire waiting list. UWhat is not understandable houever, is
why the respondents ars saying that applicant No.2 is not

on the waiting list at all noi?he entitled to out of turn
allotment. AsS observed above he had actually applied for
accommodation, may be for the first time, on 5.11.1982. 1If

that be so, then he deserves to be put on the waiting list
....10



&

-: 10 =
as on that date, and his claim also deserves to be placed
before the accommodation allotment committee. Mr.Bhavsar's
argument that there is no such thing as a waiting list is
also not acceptable for the simple reason that the question
of "out of turn" allotment cannot arise unless a person
has a regular "turn" is in the waiting list and is expected
to await it. Therefére, applicant No.2 should have been put
on the waiting list on the basis of his application dated
5.11.1982. Whether he was allowed to share the gquarters
or not will Be another question. Here again it is clear
that applicant N0.1lhad applied for permission to share

Ani

I do not see why the respondents should not have granted

quarters with his son, s application is dated 5.11.82.
permission even in the routine manner. Thert only defence
pow could be that by granting such permission the applicant
No.2 would have shareé accommodaticn for less than 6 months
with the applicant'N0.1 before the latter's retirement.

All the mdre reason, why the permission to share should

have been granted before contesting thelclaim of applicant
No.2 that he had been officially sharing accommodation with
applicent No.1. I feel that in this entire matter the rés-
pondents have not shoun adequate alértness in dealihg with
the applications in the mafter of allotment oé accommodation
made by applicant No.1 and72 respectively. Their reply alse
is so short that it throuws nc light on the factual and legal
position in this case.

1. I will dismiss as irrelevant the alleged incident
where applicants are supposed to have been evicted but

broke open the lock and re-entered the quafters until the
Central Administrative Tribunal vacated its stay granted

on somg misconception and applicafhfs were again throun,fﬂfj

because there seems to be no rule governing allotment of 5;
000‘11_
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accommodation that misconduct.of this typ?lyould‘totally

disentitle applicant No.2 from-baing considered for allot-

ment of accommodation altogether. In the circumstances,

I feel that while disposing of the application the respon=

dents are required to be directed to take steps in respect

of applicant No.ZAeonsidering the special circumstances

cf this caseﬂ I?therefore, pass the Follouiné orderss

0 RDER

1. The application is partly alloued.

2. The application for allotment of accommo=
dation submitted by applicant No.2 on
25.11.82 should be preperly listed and
applicant No.2 put on the waiting list
as on that date so that his normal seniority
in the waiting list vis=a-vis other appli-
cants can be properly determined. In other
words his "normal turn® can then be fixed.
3.  Since the applicant N0.2 is normally

entitled to slictment of accommodation
and*he had in fact been sharing accohmoda-
tion with Applicant No.1 ever since the
ABpplicant No,2 entered service, he is
entitled to be considered for out of turn
allotment oh.retirement of applicant No.1.
The Respondents shall therefore allot
accommodation of Type RB II to-aﬁplicant
No.2 on "out of turn" basis,

4, Since applicant No.2 was in actual cccupa=-
tion of Quarter RB I1I/5/6 at Vashi Naka,
Trombay and the Respondents have actually
been recovering normal rent from him and
have been denying House Rent Allouance to

him, they shall treat him as being in
R 4
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‘authorised occupation w.s.f. 1.3.1983 i.e.

two months after retirement of applicant
No.1 who is entitled to retain quarters for
tuo months after supsrannuation.
Respondents shall regulariée the accupation

of Q.No.RB 1I/5/6 at Vashi Naka Trombay,

" in the name of the applicant No.2 with

effect from 1.3.1983.

Respondents shall allot and give into
possession of applicant No.2 the éaid
quarters or any other equivalent or even
louwer type (RB I Tybe) quarter to applicant
immediatély and start charging normal rent -

from t he date such possession is granted

tq_him, Mm&mk&ﬁ/slé bss o W&

I sfted e Sonamg O

For the period between evlctlon & rastora%lor
of possession fApplicaht No.2 will be
entitled to HRA according to rules.
Rgépcndents are expected to comply with
this order within one month from the date

of this order.

/
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