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IN THE CENTRAL A DFINISTRAT IVE TKI SUNAL
BOMBAY BENCH, "GULLSTAN" BUILDING NO.6
' - PRESCOT R\ D, BOMBAY-1

TR.NO,13/91
TR.NO. 1/92
OA NO.301/87
OA NO. 328/87
OA NO. 668/87
OA No0.185/89

TR. NO.13/91

Mahesh Kumar lMulchand Parashar
Near Dr. Randhawa

Ward No,17

Ahilya Nagar

© ltarsi; Dist.Hoshangabad Appl icant

_ V/s.

Union of India, through

Divisional Railway Manager(Personnel)
Bhusawal Division;

Central Railway; Bhusawal . .Respondent

IR. NO.1/92

Madhukar Avachit Patil

Timber Market Area;

Bhagat Singh Chal;

Bhusawal; Dist, Jalgaon Applicant

V/s.

1. Union of India

through Chief Personnel Officer
Engineering & Construct ion
Bombay V.T. '

Divisional Manager (Personnel)
Central Railway

- Bhusawal ;

Lxecutive Engineer(Construct ion)

now called - Deputy Chief
Engineer(Const.) Central Railway
Bhusawal. ‘ , Respondents

- 0.A. No. 301/87

Laxmikant Pandharinath Vyavahare

ana two others ' Applicants
V/s.
1. Union of India thrOughﬂ

General Manager; Central Railway;

Bombay V.T.

The Divisional Railway Manager(p)

Central Railway: Bhusawal Respondents
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O.A. No. 328/87

Sharad Rajaram Jadhav
Railway Juarter No.REI/60
B. Ganesh Colony
- Near Khandes Extraction Milil
Chalisgaon
Dist. Jalgaon . «..Applicant

V/s.

l. Union of India through
General Manager
Central Railway
Bombay V.T.

2. The Divisional Railway Manager(P)

Central Railway; Bhusawal . .Respondentss

0.A. No. 668/87 & Oa 185/89

Suhas Vishwanath Patil :
C/o. Shri Baliram Ukhardoo Bhole
Juna Satara; Near Jalgaon Naka;
Behina Gill Transport; '
Bhusawal; Dist. Jalgaon

G.S. Surwade; Nandura, Jalgaon

V/s.

Union of India
through Dvin., Railway Manager
Central Railway; Bhusawal ' 'Respondents

COrAM: Hon.Shri Justice U C Srivastava, V.Q
Hon. Ms. Usha Savara, Member (&)

APPEARANCE

Mr. J G Sawant
Counsel for respondents
in Tr.13/91; Tr. 1/92 & 0A185/8%

Mr. V G Rege
Counsel for respondents
in OA 328/87; OA 301/87
ancd 04 668/87

Mr. DV Gzngal '
Advocate for applicants -
in OA4 328/87 and OA 301/87

Mr. M D Lonkar
Advocate for Applicant in
OA 668/87.

..applicant (6ge/Al)
. .Applicant (N85/R8))
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ORAL JUDGMENT DATED: 9k4-1992
(PER: U.GC, Srivastava, Vice Chairman)

As common quest;on of law is involvedj
all these applicétions are being disposed of by a
common judgrent. Though neither the counsel for
the aﬁplicant norﬁthe applicant are present)as the -

question involved is the same)weﬂare disposing of

-the Tr. No, 13/91 also along with these cases. 

All these applicants were working in the
Class-1v posts for the last several years and accord-
ing tot hem they were eligible to be considered

for the post of Junior Clerk or any other Class-III

post in Personnel Branch after completion of three
years of service in Class-IV post., Notice for examina-
tion was issued and the written test took plaée on
various aates. The claim of the applicants is that
they have passed in the written exXamination and fhey

were informed that the viva-voce examination would

be held on a particular date. But the viva-voce exami-
nation did not t§ke place on tha;kgﬁt’howevegjthe viva-~
voce examina;ion took place later on. According to

the appliéants)those wWho were c alled for interview

have succeeded in the Viva-voce test., The claim of the
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applicants is that notwithstanding the fact fhat they

have succeeded in the viva-voce test, they have not

been appointed and and so far those who>have not
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been calleg fo; the v;va-yoce-test)their case is
that the marks were not correctly given ang they
were wrongly not called for interview and had the
.marks been correctly given they would have succeeded
in the viva-vocé test,

?he responcents flave produced the relevant
recorcd. From the recorg¢ iﬁ is clear that ﬁhe vanel
was prépared and for some reason or the other the
panel was not final ised ané the pro&isional ranel

waé continued.

Some of the applicants who have been
reverted stated that thé.provisional.paneljis
illegal in asmuchas there ié no justification
as the Selection Committee must prepare a lést of

all the cancidates baséd on congistent serVice record
and that tne non-deciaration’of the results of the
applicants is illegal. They contended that they have
légal right to continue as clerk as they were continu-
ously working in thét post for last several years.

In the ases which have bren transfeérred from
Jabalpu{)it has been prayeé the t the paﬁel
i.e., the selection list Gated 3.4.87 which was

prepared as a result of the selection, provisional

panel may be quashed and and Geclare the same as bad in
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in law and inoperative against the applicant and that

no candidate mentioneé therein has a petter -~ Light

to r eplace the appl icant~ anc that the a»plicant pe

déclafed to be a Quasi permanent employac against ﬁhe
post of junior clerk.
The respondents have opposed the applications i
and said that thegapplicants have no claim. #pplicants |
.. have come forward<§ith-the case that correct mark-
ue v !
ing has not been giveﬁ;;o certain errors etc. The
respondenﬁs have stated that so far as the marks are
concerned, the correct marking is done | ané everything
has been done in accordance with law. The condition
for appeafing at the selection for clerical grade
is that one must have put in minimum 3 years of service -
in Class IV post. The applicants fulfilled the
eligibility critérié and hence they were allowed to
appear for the writtent est, and those who came out
successfully in the written test were allowed to
appear in the interview pefore the interview committee
which consisted@ of senior officers. The following‘
standérds were laid down - minimum 35% marks for staff
other than Schedﬁled Caste / scheduled Tribe and
inimum 30% marks for staff of SC/ST, in part (A)
and minimum 404 marks for staff other than SC/ST
and 35% marks for staff of SC/ST in part'(éb. The
Committee haa nojchoice but to select the cancidates
whé succeedeé in the tests and the evaluation was i
correctly done ana it was after the evaluation the’
appointments were made. |
On behalf of the applicants a rejoincer
afficavit was filed poinﬁing out that 8 to 10
additiong and alterations have peen mace ancé incluced

those who are not qualified and incluced few members

of SC community.
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We have perused the record and from the ! 5

recora,we have found that there is no fault in the
proceedings of the selection committee and there is
no flaw or any over writing or erasing in the matter [

of marking, and ¢s such it cannot be said that there

was any unfairness in the examination.

Learnec counsel for the applicants then

that ‘
contendecd / certain irregularities were found by the

bepartﬂent, anc that is why certain acaitions/Geletions _ 1
> _ , }

have been made'in'the panel. The irregularities were

in r espect of some of the candidates belonging to

Scheduled caste and they Were included in it. Of .
- course tnoOse wno have not been there, they have - .' » ?

been incluaed in the panel., That will give a cauéé | ﬁ

of action to those who have peen n:ade to.suffer

for it ana they can agitate the matter if that be so.

- into
It is not necessary for us to enter/this juestion.’
It was contenced that the applicant was working for

the last 3 years in a Class IV post anc were subse-

© - quently wofking in Class 11I post and can be considered

-

for regularisation. Even other wise if they have
' - YQAS

workea for more than 18 months in the saiéAphere

appears to be no question why they cannot be treated
duly éuitable for the post even'though they have not
been empanneled. In this connection a reference has
' been mace by the applicant's advocate to the Tribunal's

decision in of Jetha Nandg V. Union of Incia, 1989(4) SLJ.

Tre case of Jetha Nand has been_considered‘by the larger‘
Bench in the case of SUKLSH CHAND GAUTAM & ORS V.
Ul 10N OrF 1ula & ORS, CAI‘.(E'.B.) VOL.II.page 487. In
the.séid case it was spécifically pointea out that)
ﬁxie fully encorse tne vieﬁ tnat if a Class IV employee
ofiiciating in Class 111 post for more than 18 months

‘failed to gualify in the selection test, he is 1iable
to be reverted even after 18 months witnout '
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following the procedure laid down in the Railway

Servénts (Discipline & Appeal) Rules. 3 or more

opportunities or several opportunities may be given
tot he Class IV Railway Emgdoyees officiating in
Class III post to qualify in the selection test. But
when fully gqualified candidates or éersons regularly
selected by the Railway Service Commission are waking
to be appointe@ to the regular vacancies, the Class IV
employees officiating in those postg)even though4
-for a period exceeding 18 months,can have no right
to hold tﬁose posts. They have to be reverted if
necessary for the appointment of the qualified candi-
dates. In Jetha Nand's case the Full Bench has not
stated that even When regularly selecfed ané fully

qualified candidates are avilable, those who have

failed to gualify in t he selection test should be allow-

ed to officiate in the Class III posts blocking the
entry of the regularly selected candidates. Such a

view would be nutting premium on inefficiency which

has never been intended in t he judgment in Jetha Nand's

case. Therefore, we hold that the Railway servant
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who is allowed to officiate in higher post on temporary |

basis need not always be allowed at least 3 or more
opportunities to appear and qualify in the slection
for higher post before he can be reverted without

following the procedure prescribed under the Raiiway

‘servants {Discipline and Appeal) Rules, 1968 and that

he can be réverted if such reversion is warranted for

administrative reasons, svch as for appointment of
regularly selected jualified candidates.
In the instant cése the same principle
would apply. In case there are regularly selected
candidates who have not been appointed, the pbsts

" should be filled ig by .appointing the regularly
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selected candidates; ané in case even.after_filling

the posts frbm,the se;ectéd candidates, if some vacancies
remain to be filled and éelection.hasvnot taken place)
all the §pplicants in order of their seniority)who.

are holéing the said-postgte allowed to continue in

the said post)till @ regular selection does not take
pléce. However we make it clear that it is open &5

the applicants that if\thé respohdents shall allow

them - "~ another opportunity to participate in the
selection and in case they succeed in the selection :
they may be given regular appointment even against

the post in which they are working, if no regularly
selected candidate is appointed énd gets the saig post.'

With the above observations and directions

-all these six applications are disposed of finally.

So far as the additioﬁs and substraétions are concerned @ﬁ
it is for the department to take notice of the same
and if the matter 1s agitatedthere appears to- be no

reason why the depértment itself will not considér f i‘
it and require the persons to approach the Tribunal

again. There will be no order as to the costs.







