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BEFCORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW BOMBAY BENCH
CIRCUIT SITTING AT PANAJI,GQA. <E§E>

Dr.Vassanta Xencora Xete Rivoncar,

House No.9%94l,

Santa - Cruz,Ilhas,

Panaji,

GOA - 403 005, ie Appli-ant

Tr,.115/87

VS.

1. Union of India
through
Secretary,
Ministry of Home Affairs,
New Delhi.
[ ]
2. Administrator,
Union Territory of Goa,Daman & Diu,
having its office at .
Panaji,
Goa.

3. The Govt. of Goa,Daman & Diu,
through
The SJecretary,
Public Health Department .

Secretariat, .

Panaji,

4, Director of Health Servides,
Govt. of Goa,Daman & Diu,

Campal,

Panaji . *
Goa.,

and others. +«  Respondents

Coram: Hon'ble Shri P,K.Kartha, Vige-Chairman.
Hon'ble Shri :.Y.Priolkar,iember(A)

Appearances:

1., Mr.C,U,.Singh .
Advocate for the
Applicant. " oo
2, Mr.H,R.Bharne .
Advocate for respondents
No.l to 4. .

3. Respondent No,7 in
person.

JUDGHENT o 5
(Per Shri (L.Y.Priolkar,ember(A){ Date: L4 - 4 -144

The applicant in this case was appointed
as a Rural #edical Officer of the Heﬁlth Services by
order dated 7-8-1963 of the Lt.Governor of Goa,Daman
and Diu. The appointment was ratified with effect from

15«7=68 in consultation with the Union Public Service

Commission(U.P.SfC-). The seniority list of class II
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of ficers of the Directorate of Health Services
was issued on 19=5-1971 in which the applicant
was shown at Sr.No.®4. The avplicant states that
he represented against this seniority on the
ground that though he had assddd charge of the
post of Rural Medic:l Officer on 16-3=1963, the
date of his reqular apnointment was:wrongly shown
] ”
int he seniority list as 15-7-1968 and his seniority
fixed on that basis. After circulating a tentative
seniority list on 10-10-1978, a final seniority
list ddted 26=5=1979 was notified where the apnlicant
was shown at Sr.No.46 with the date of regulaf

appointment still shown as ]5=7-1968. .

24 The grievance of the.ahplicant is .
that Respondents No.5 to 40 were px’omoted on

ad hoc basis, ignoring the:applicant's represen-
tation that all of them were junior to him, and
many of them have had one or two, and in one case

even thres further promotions, asain on ad hoc

basis. His app=al to the President '(;f India having
been r2jected on 27-7-1984, the.aﬂglicant filed a
Writ Petition before the Bombay .iigh Court on
17=1-1986 which has since been transferred to this
Tribunal by order dated 29-9—1986.and nunbered as
Transferred Application No,TR 115/87. The applicant's
prayers are for fixing his seniority at Sr.No.2l in

the seniority list dated 26=5-1979 and for considering

him for promotion before Respondents No.,5 to 40 after

. '3//—
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quashing their appointments, and also for direction
to the respondents for filling all higher posts in
the Directorate of Health Services on regular basis
in accordance with rules, The apolicant has since

retired from service on superannuation on 31-1-1987.

3« Apart from the Under Secretary(Health),
Government of Goa, who has filed a reply on behalf of
the ofiicial respondents No.l to 4, Hespondents No. 6
and 7 have also filed their counters. While Reswvcondent
No.l% has since expired, 1l respondents namely Nos.6,7,
8,lO,i2,13,1&,17,25,27,28,29,32 and 34 have a{§o since

retired on superannuation,

4, A preliminary objection raised on behalf

) L]
of the rasnondents was that the application was not

maintainable on account of the'appf&:ant's retirement
and the gross delay in filing the application. It is
stated that the first seniority fist, om the basis of
which promotions to many of the resvcondents were

o0
recormended by various Departmental Promotion Committees
o
[ ]

before 1971 and 1979 on the prigcip}e of merit-cum-
seniority, was published on 3-6-1971 but has remained
unchallenged. Even his seniority in the seniority list
dated 26=5-1979 was challenged by the apolicant only
in January,l1986 by a lWrit Petition,even though his
statutory acpeal to the President of*India had been
rejected on 27=7-1084, Thé learned advocate for the
apolicant, however, contended that though there was
considerable delay in filing the Statutory appeal

-~

under Rule 24(1) of the CSS(CCA)Rules,l965,against
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his supersession in the matter of promotion, that

delay should be deemed to have been condoned in terms
of Rule 25 of those Rules, the President having consi-

dered the aopeal and rejected it on 27-7-1984. The

grievance thus arose on the date of rejection of

the statutory appeal, viz. 27-7-1984 and an application
in respect of such grievance is maintainable under
Section 21(2) of the Administrative Tribunals Act,1985.
We find considerable merit in this contention. The
respondents,however, brought to our notice that a

similar prayer for quashing thé same seniority list

dated 26=-5-1979 made in another avoplication(O.&. 63/89)

filed by Dr.N.S.Dumo had been summarily rejected by the

New Bombay Bench(in which one of us Shri M.,Y.Priolkar
Y

. S~ . . [ ]
was a member)at its Goa sitting en 12-4-1989,as
2 b}

hopelessly barred by limitatioh. In that case, however,
which was filed in 1989, there had bzen no statutory

appeal, which came to be considered anderejected as
toarg

in the instant case before us: Besides,this is within
A

the time limit specified in Section 21(2) of the
Administrative Tribunals Act,1985. The present appli-
cation, though unreasonably delayed,is thus saved from

limitation by a legal quirk of fate, and we proceed to

examine it on merits.

Se The grievance of the applicant against the
seniority assigned to him in the seniority list dated

26=5=1979 is based on his assertion that the date of

his regular appointment has been wrongly shown as

=
'.\)/-



- 5H i=
15-7-1968, that is, the date of its ratification by
U.P.5.C, whereas it should have been 16.8.1963, that is,
the date of his initial appointment. The applicant was
initially appointed as a R&ral Medical Officer, a
class II post, along with 11 other doctors, by a common
order dated 7-8-1963(Exh.A). The order states that these
doctors are appinted "temporarily" in the 12 posts of
Rural iedical Officers created by order dated 24-6-1963.
The order dsted 7=-8=1963 does not indicate th:it the

appointments are on ad hoc basis, which would have been

L]
the case if the posts were created for a specified
period or the appointments were intended as a stop gap

arrangement .The order does not also mention that the
appointments are subject to ratification by UPSC,'Even
if such ratification by UPSC was n2cessary, the applicant

contends that it should have been with effect from the

date of initial appointment. The ‘apnlicent has also

produced a circular(Exh.E) issued by Government of Goa,

Daman and Diu on 21-11-1974 to 531 i}s Sec}etariat
Departments asking for relevant,par;iCUIars so that
cases of back dating the reqularisation already approved
could be taken up with UPSC, The learned counsel
appearing for the official responQents No.l to 4 could
not tell us whether UPSC had been approached for regu-
larising the applicant as Ru;al,gbdiﬁgl Officer from

the date of his initial appointment to that post.

His only justification was that under -Para XIII of

Appendix 29 to/the: Civil Service Regulations,Vol.II,

the:date of regular promotion of any one included in
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date of UPSC's letter communicating their approval,

records
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whichever 1is laf
produced before us show that Secretary(Health) in
his noto dated 8=2=1974 had admitted that appointments

of certain doctors ware ratified with effect from

'
-

their first selection on ad hoc hasis whereas in
o
many other caszss, the appointments were made with

effect from the date of UPSC's letters conveying

thelr approval.

A * The Goa Governnant(Director:te of Health

L]
]

Services Class II Gazettad Posts)Recruitment Rules,

1967 wore notified on 2-8-1967. The Goa Government

i

[

eniority Hulas,1967 came into force with a2ffect from

21=2=1969, In the case of Baleghwan®Dlass v. State of
U.P. and others ((1980)4 SCC 226 )the Supreme Court his

obsarved as underi=

"Officiating service in a post is for all
practical purposess of seniority as good,
as sarvice em a regular basis. The normal
rule consistent with eglity is that
officiating service, even before confirma-
tion in service, has relevancy to seniority
if eventually no infirmities in the way of
confirmation exist. Howaver, it may be
permissible, within limits,for government
to ignore officiating service and count
only rzgular service when claims of
seniority came before it, provided the

+ rules in that regard are®clesr and categoric
and do not admit of any ambigquitv,and
cruelly arbitrary cut off of long years
of sarvice does not take place or there
is functionally and quazlitatively,
substantial difference in the service

rendered in the two types of pogt et

) : 7/
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7. In the case of E.V.K.Naidu & Others v.

Union of India and others(ATR 1989(2)CAT 467) a

(O
Full Bench of Tribunal has held that the principle
'

of lenuoth of continuous officiation in a post,
including ad hoc service, cannot be the sole
guiding principle in determining seniority, which
has to be requlated only in sccordance with the

.

relevant seniority rules, framed under the proviso

to Article 209 of the Constitution of India.

8. . In the light of these judicial pronounce-

ment, and in the absance of any relevant recruitment

rules or seniority rules at *the time of the applicant's

initial appointment ,which was, admittedly, ¢o a
[ ]

regularly created post, and also in, the absence of

any convincing explanation from the official respon-

dents as to why UPSC was not approached for backdating

the applicant's regularisation from that dute, we find

.
4

some marit in the applicant's contention that the date

of his regular appointment should haVe been taken as

16=8-1963 i.c. the date on which he first assumed

.

charge of the post of Rural Medical Officer, and not
15=-7-1968 which was the date of its ratification by

UPsC. .

1

9. . The applicant claims that' on the basis of

such antedating of his reqular appointment,to which he

v

is legally entitled, his appropriate place in the

-

impugned seniority list dated 26=5-1979(Ex.GJlwould be

at Sr.No.2l. Many of the respondents over whom he claims

e .8/=



seniority have, however, since retired, and so has
the applicant. One respondent has also expired. The
counsel for the official respondents submitted that
subsequent to the seniority list dated 26-5-1979, the
applicant was considered by the Departmental Promotion
Committee(D.P.C.)for promotion on 31-5-1979 and also
many times thersaftisr but he was not found to be fit

.
for promotion. We have perused the record relating
to the DPC meeting held on 31-5-1979. Thirty candidates

were considered, the applicant being at Sr.No,ll, and

afterese2ing.their conf idential reports from 1974-72

2, ®

to 1978=79, they were graded as Very Good, Good, Fair

-

or advarse. S3ix were graded Very Good, five of them
being junior to the ap~licant. In all 10 candidates
[ ] °

were selected and nlaced on the panel, six of whom

were graded as Very Good and placed on top of the

panel and the remaining fewrqruded as Good, the last

being Sr.No.,10, that is, just one glace 2bove the

applicant. The applicanmt was ‘also graded as Good

by the DPC, This shows that the applicint was found
L]
fit for promotion by the DPC and wowld have been

placad in the pansel if only one more vacancy was

available,or if he had been assigned his due place

10, . Keeping in view the aforesaid facts and
circumstances and the legal position, we are satisfie

that this is @ case in which some monetary compensation

would be adequate without quasling the impugned

(V3
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seniority list, sincz the applicant has cl
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reliefs after a considerable delay and if the entire

D

D

dispute of seniority is reopened at this stage,
serious prejudice may be caused to some of the
of ficers who have been promoted on the hasis of the

assigned seniority. Although in the written reply

on behalf of the respondents No. 1 to 4 it was

o}

stated that all the officers who were referred t

by the petitioner were absorbed under the Absorbed

oD

Employees Act who joined the services prior to

liberation, it was conceded during the hearing that

some of them were in fact appointed after liberation

and were not,therafore, covered under the Goa,Daman
and Diu(Absorbed Employezs)Act,1965 which definac

"absorbed employae” as a person who was holdipg .

an ‘absorbed post immediately before-20th December,l1961.
The applicunt had joined Government service zs a Rural
Medical Cfficer, a Class II tost, on 13=9-1963 and

retired en supsrannuation from an equivalent post
cor N resed :
in theksaae pay’scale, on 31-1-1987. Admitiedly,
.
during his 24 vyears of service, no sdverse remiarks

were communicated to him nor any vigilancs enquir

1.

or disciplinary procezdings initiated. 5till, the

applicant was not given any promotion during his
entire service, even on ad hoc basis. As observed

by the Supseme Court in the case of .FP.5ingh v.

State of Bihar and othars(AIR 1982 SC 1033),reasonable
promotional opportunities should be available in every

wing of the public service, since stagnation kills

the d:

18

sire to serve properly.
. nlo/"'
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11, On the basis of the forasgoing

discussions and taking into account the totality

of the circumstances in this cass, we direct that

the apolicant shall be deemed to have been notionally
promoted on ad hoc basis to the next grade of Health
Officer(Class I scale)and his pay fixed at the
maximum of that scale with effect from 1-2-1986,

i.e. one year prior to his date of retirement. The

actual payment on the basis of such refixed pay,

of the difference betwean the due and drawn amounts

of pa§ and allowances, shall also be made from 1-7-1986.
The retirement benefits of*the applicant shall also be -

reworked on the basis of the refixed pay and the

difference between the due and drawn amounts paid
N . L]

to him. These payments may be made,.as far as oossible,

within a period of three months from the date of receipt

of a copy of this order. The parties will bear their

respective costs,

L‘,"/f\qq»)’c w

(.Y JPRIOLKAR) * (PaKJKARTHA)
Member(A) Vice=Chairman



