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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

NEW BOMBAY BENCH 
Ti, -. 

T.A. No. 
	 198 

DATE OF DECISION_____________ 

;jfl+ç) X3fl; 	 .,etjtioner 

Advocate for the Petitioner (s) 

Versus 

flICTr 	 . 	Respondent 

R nr 	 Advocate for the Respondent (s) 

CORAM 

The Hon'ble Mr.  

ThcHon'ble Mr. 	 ,• 

S 

Whether Reporters of local papers may be allowed to See the Judgement? 

To be referred to the Reporter or not? 

Whether their Lordships wish to see the fair copy of the Judgement? 

Whether it needs to be circulated to other Benches of the Tribunal? 	V 



BFO 	THE CE'JTiL D:iINISTH.T l/E TRIBUNAL 
NE.! BOHBAY BENCI-I 

CIRCUIT SITTING ATPJI1GQ. 
LrJJ 5187 	 oc~ 

flr.Vassanta Xencora Xete Rivoncar, 
House No.941, 
Santa - Cruz,Ilhas, 
Panaji, 
GQ - 403 005. 	 .• 	Appli -ant 

vs. 

1. Union of India 
t aroigh 
Secretary, 
;Iinistry of Horae Affairs, 

Delhi. 

Administrator, 
Union Teriitory of Goa,Daman & D±u, 
having its oHice at 
Panali, 
oa. 

The Govt. of Goa,Daman & Diu, 
thaough 
TI')Ls qecretary, 
Public Health Department 
Secretariat, 
Panaji, 

Director of Health Sorvias, 
Govt. of Goa,Daman & 
Campal, 
Panaji 
Goa. 

and otrs. 	 • 	Respondents 

Coram: Hon'ble Shri P,K.Kertha, Vic•e—Chai--rnan. 

Fion'ble Shri :'1.Y.Priol1kar,.Aemher(A) 

AoDearaflces 

:1r.C.U.Singh 
Advocate for the 
Applicant. 

1r.H.R.9harne 
Advocate for responden:s 
No.]. to 4. 

Respondent No.7 in 
person. 

JUDIE±rr 
Per Shri 1.Y.Priolkar,:ember(A)Q 	Date: 

The apclicant in this base --'as a000inted 

as a Rural iedical Officer of the Hea]th Services by 

order dated 7-8-4963 of the Lt.Governor of Goa,Daman 

and Lii. The appointment was ratified with effect from 

15-7-68 in consultation with the Union Public Service 

Commjssjon(U.P.S.C.). The seniority list of class II 



officers of the Directorate of healta Services 

was issued on 19-5-1971 in which the aolicant 

was shown at 3r.ho.54. The anplicant stites that 

he represented aquinst th!S seniority on the 

ground that though he had,  assThd chaqe of the 

post of hural riedjc.l Officer on 16—-19S3, the 

S 	 date of his regular anoointment 'as wrongly shown 

in t he seniority list as 15-7-1968 and his seniority 

fixed on that hsis. after circulating a tentative 

seniority list on 10-11978, a final seniority 

list €iited 2-5-3.979 was notified where the ap-1icant 

was siown at 3r.ho.46 with the date of reqular 

ar)oointLnent still shown as 15-7-1968. 

2. 	 The grievance of the aplicant iso  

tht Resoondents 1\J05  to 40 were pfomoted on 

ad hoc basis, ignoring the applicant's represen—

tatio- n that all of thorn 'yore jun!or to him, and 

m a n y of them ave had one or two, and in one case 

even threo further prornotiolls, 4,vain on a hoc 

S 

basis. his aop2al to the President of India having 
o 

been rjected on 27-7-1984, the aoDlicant filed a 

Writ Petition before the hornhay High Court on 

17-1-1986 which has since been transferred to this 

Tribunal by order dated 29-9-1986 and numbered as 

Transfer;ed pplication No.TI 1l5/87.. The arplicant's 

prayers are for fixing his seniority at or.No.21. in 

the seniority list dated 26-5-1979 and for considering 

him for promotion before Resoondents ho.5 to 40 after 

OEM 
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quashing their appointments, and also for direction 

to the respondents for filling all higher posts in 

the Directorate of Health Services on regular basis 

in accordance with rules. The aonlieant has since 

retired from service on sunerannuation on 31-1-1987. 

-part from -the hJnder Secret rv(Unalth), 

Government of Soa, who Has filed a reply on behalf of . 
the of.icil respondents No.1 to 4, Hespondents No. 6 

and 7 have also filed their counters. Vhile Reseondeet 

No.15 has since expi'ed, 14 respondents namely Nos.6,7, 

8,1O,12,3,14,l7,25,27,28,29,32 and 34 have also since 

retied on superannuation. 

A preliminary objection raised on behalf 

S 	 • 

of the re?andents was that the aplication was not 

maintainable on account of the aaoiant 'S retirement 

and the gross delay in filing the apolication. It is 

stated that the fir -t seniority list, on the basis of 

which promotions to many of the resoondents were 

S 

recommended by vrioos heparmenta1 Promotion Committees 

before 1971 and 1979 on the principle of merit—curn—

seniority, ''as published on 3-6-1971 but has remained 

uncoalienqed. Even his seniority in the seniority list 

dated 26-5-1979 vas cnallenged by the Jpplic3.nt only 

in January,1936 by a •rj Petitian,even thouoh his 

statutory c :peal to the Pr?sident of India had been 

rejected on 27-7-1984. THe learned advocate for the 

apalicant, however, contended t at thoagh there las 

considerable delay in filing the Statutory apocal 

under Iuie 24(1) of the CS(0)Ru1es,1965,aqainst 



:— 
his supersession in the matter of promotion, that 

delay should be deemed to have been condoned in terms 

of Rule 25 of those 71ules, the President having consi— 

. 
dered the anpeal and re- ected it on 27-7-19h4. The 

grievance thus arose on the ate of rejection of 

the statutory anpeal, viz. 27-7-1984 and an application 

in respect of such orievance is maintainable under • 

Section 21(2) o± the Administrative Tribunals Act,1925. 

Ve find considerable merit in this contention. The 

respondents,hoever, brought to our notice that a 

similar prayer for quahin the same senio ity list 
• 

dated 26-5-1979 made in another aoo1ication(O.. 63/89) 

filed by Dr.N.S.Dumo had been summarily rejected by the 

New Bombay Bench(in which one of us Shri M.Y.Priolkar 

vas a mevber)at it Soa sittinc ®n 12-4—i989,is 
• 

hopelessly barred by limitatioti. Ir that case, however, 

which was filed in i989 there had b %e n no statutory 

appeal, which came to be considered and•rejected as 

in the instant case before us: Besidas,thisis within 

the time limit specified in Section 21(2) of the 

Administrative Tribunals Act,195. The present ap4i—

cation, though unreasonably delayed]is thus saved from 

limitation by a lecal nuirk of fate, and we proceed to 

examine it on merits. 

5. 	 The grievance of the applican± against the 

seniority assigned to him in the seniority list dated 

26-5-1979 is based on his assertion that the date of 

his regilar aopointment has been wronqiy shown as 

10 



—: 5 

	 91  

15-7-19,68, that is, the date of its ratification by 

U.P.3.C, whereas it should have been 16.8.1963, that is, 

S 

the dute of his initial appointment. The applicant ­.,as 

initially appointed as a Rural tedical Officer, a 

class II post, along with 11 other doctors, by a com:on 

order dated 7_8_1963(xh.A). The order states that t ese 

doctors are aooQinted "temporari1y' in the 12 posts of 

Rural edica1 Officers created by order dated 24-6-1963. 

The order dated 7-8-1963 does not indicate th t the 

appoint:ents are on ad hoc basis, which ;o dd have been 
S 	 • 

the case if the posts were created for a specified 

period or the appointnents ware intended as a stop qap 

arrangement .The order does not also bent ion that the 

aepoin-taients are subject to rati- ication by U?SC.Even 

if such ratification by UPSC ws nces sary, the applicant 

contends that it should have been iit effect from the 

date of initial apmointment. The apelicnt hs also 

produced a circular(xh.E) is3ued by Government of Goa, 

.• 	 S 

Daman and Diu on 21-11-1974 to all its decretariat 

Departments asking for relevant 5 particul3rs so that 

cases of back dating the regulrisation already approved 

could be taken up with UPSC. The learned counsel 

appearing for the official respondents No.1 to 4 could 

not tell us whether UPSO had been approached for rogu—

lansing te applicant as Rual iedia1 Officer from 

the date of his initial aopointment to that post. 

His only justification.,was that under Para XIII of 

Appendix 29 to -the Civil Service Regulations,VolII,, 

the date of regular promotion of any one included in 

I 
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a panel rould he the die of actual promotion or the 

date of JPSO's letter comr,eanis, .tinc their arprovl, 

Thichever is later. Un the contra"y, the records 

produced before us shor ihrt 3acretcrv(aaith) in 

t 	tht 	poin 	ntshis not ,-)dated 8-2-1974 had a 	 a  

of certain doctors iare ratfad ruth effect from 

their first selection on ad hoc basis 'rhereas in 

many otrer cases, the a:pointments 'rare macLa 'ith 

effect from the date of 1JP130's letters CO;1J2yiriq 

their acoroval. 

6. The Coc lovornr art j  -  ectorta of ea1th 

erv r 	Cls _1 az e ad p mst)i0 C 7 rt 	i a, 

1967 ;;re notified on 2-3-.19'67. The Coo Govorcrrent 

3en:ioritv Puies ,i267 care into foce aitheff?ct from 

21-2-1969. In the cse of Balehrar.Cass v. Stte of 

U.P. and others Co)4 CC 226)tH Supreme Court h s 

observed as under;- 

Officatincj servIce in a post is for all 

practical puroses of seniority as mood, 

as service on a requTar basis. The normal 
rule consistent auith eity is that 

officiatina service, even before confirma-

tion in service, has rcelevancl,T to senior'itv 

if eventually no infirmities in the ray of 

confirmation exist. Jowever, it may he 

cer:',issible, zithin 1 mits ,for eovarnment 

to ignore officiating ,service and count 

only raquLar se: vice 'Then cleiris of 

senio'ity came before it, rrovided the 

rules in that reird, are clear and categoric 

and do not admit of any arhiguit'nd 

cruelly arbi.try cut off c-f lonc years 
of service does not take mime or there 
is frnc-tional.iv and ru;lita-tively, 
substantial dif'erence in the service 

rendered in iho t"o tymeg of 

J 
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In the case of 	.1J.K.J 	Others v. 

	

- 	 Union of InPia and others(i\TR ip(2 )3 	467) a 

Fall Bench of Tribunal has helP tat the principle 

of lenith of continuous officiation in a post, 

ncladng ad hoc service, cannot be tue sole 

guiiinq principle in determininq seniority, ehich 

has to be requlated only in ccordance with the 

relevant senioeiiy rules, framed under tae proviso 

to Article 09 of the Constitution of India. 

. In the liuht of ia.se lid del oronounce 
S 

and in the absanee o any relevant recriitment 

rules or seniority rules at 5the time of the aepliaant 's 

initial appointuent ,whioh eras, admitidly, 	a 

reqilarly creY:ed post, and also in• the 311--)senco of 

any convincinq explanation from the official rescon—

dns as to why UPSC was not approacued for bac1dtinq 

the applic.:nt's recuiarisation from that P te, we firicj 

	

x 	
some merit in the a jaiicent s content ion that the Pate 

of his requlr ce ointment shold hie been taben as 

16-3-1963 i.e. the date on which hefirst assumed 

charpe of the post of Rural aiodic-  al Officer, and not 

15-7-1968 which -,;as the hte of its rut if isation by 

S 

• The applicant claims that on the basis of 

such antehatinq of his reqular appointment ,to •ahch he 

is leoa]Jy entitled, his appropriate place in the 

inpaqned seniority list dated 26-5-1979( x .G )uould he 

at dr.Uo.21. Aany of the respondents over 'hon he claims 

. . 	- 
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seniority iave, hovaver, since retired, and so hs 

the arplic.5nt. One resaondent has also expired. Tie 

counsel for.. the official respondents subiaitted that 

subseount to ihe seniority list cated 26-5—.979, the 

arlicant ias considered by the epartrnental Promotion 

Commnittee(D.P.Cjfor cromotion on 31-5-1979 and also 

many times t.,ereofter but he was not found to be fit 
41 

for promotion. ac have porusea Lae record celatinq 

to the DPO meet.inp hold on 1-5-1979. Thirty candidates 

'rere considered, tao applic !nt haino at Sr.Go.1.I., and 

af -tnr.seoino.tbeir confidential r orts from 1974-75 
S 

to 178-79, they ware gradd as Very Good, Good, Fair 

or edvar n e. Six were qraded .Vary Good, five of their 

heine -junior to the a licant. In all 10 candidates 
S 

were selected and e'l:aced on the panel, six of jhom 

'yore ar;ded --is Very Good and placed on tap of the 

panel and the remaining ferqrded as Good, the last 

beingSr.No.lO, that is, just one place above the 

CO HlicT.nt. The applicant /as also qroded as Good 
. 	•S 	

. 

by tau OPO. 	hows thaw the uO)Dl.jc nt ,ws found 

fit for aromoiion lay the DIC and .;o1d lava bean 

placed in the iaana.i if only one more vacancy was 

availabia,or if he aud been assigned his duo place 

in the seniority list. 

10. 	Keeuing in via.; the efore$aid fcts and 

circumstances and the lecal position, ate are satisfiod 

that this is a case in which some monetary compensation 

would bc adeqcate withoi.xt qeas 	inq the impugned 

seniority list, 	slnca the aprilcant has claimed 
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reliefs after a considerable delay and if the entire 

dispute of sen. ority is reopened at thi sta.e, 

serious preudice may be caused to some of the 

officers ".,ho have been prorioted on the basis of the 

assiqned seniority. Although in the wr:tten reply 

on behalf of the resrondents No. 1 to 4 it ,as 

stated that all the oft icers who were referred t o 

by the netitioner ..'ee absorbed under the Absorbed 

Emplovaasct ho joined the sarvices prior to 

liberatiàn, it 'as conceded durine the h: inl that 

- 	 some of Them were in fact aprointed :f±:ar liberation 

and wi?re not ,therrfore, co'ered under the Goc ,Danan 

and Diu(Absorbed mployees )ct. ,1965 "hich defined 

uabsorbad emlcyea as a person :0 was holrlipq 

an 'absorbed post immediately hefo: ' 2.0th December ,l96L. 

The ar:lic.nt had joined Govern:.ant service s a Rural 

:'Iodical Officer, a Class II cost, on i. 9-19o3 and 

retired on superannuation from an equivalent post 

- -4 
in the 	pay7seale, on 31-1-1.87. Admittedly, 

durino his 24 years of service, no •:dverse remarks 

were commanirated to him nor any vicilanca cop...iry 

or disciplinary rrocecdinns initiated. -still, the 

emolicant aus not given any promot..ion durine his 

entire service, even on ad hoc basis. As observed 

by the $up.eme Court in the ccc of .P..$inqh v. 

3ta 	e of Pihar and oth a es (,,.i TR 	G(-, 1033 ) , real  

promotional opportunities should ho available in every 

wing of the public service, since stagnation kills 

the desire to serve roperly. 

. 
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11. 	On the basis of the foraooinq 

discussions and takinq into account the totality 

of the circumstances in this case, we di'ect that 

the ao:licant shall be deerired to have been flOtlOflally 

promoted on ad hoc basis to the next qrade of Health 

Officer(Class I scale)and his pay fixed at the 

:flaximT im of that scale with effect from 1-2-1986, 

i.e. one year prior to his cae of retiemen±. The 

actual payment on the basis of such refixed pay, 

of the d i f orence between the d u e and cira.zn amounts 

of pay end a]1oiances, shall also be made from 1—fl-1986. 

The retirament benefits ofthe apolicent shall also be 

reworked on the basis of the refixed pay and the 

difference between the due and drawn amounts paid 
S 

to •him. Th5e payments may be made,. a 3 f a r as eossih1e, 

within a period of three months from the date of receipt 

of a copy of this order. The parties •..ill hear their 

respective costs. 

I 
t 

* 	** 	 *4j67- 

(i.Y .PRIL '• ) 	' ( P%K.KhThA ) 
:1emJeer(A) 	 Vice—Chairr:ian 


