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JUDGHENT 3 Date: 2§-4- (993 .
{Per V.D.Deshmukh, Member(J){

Coram:

The applicant has filed this
application against the alleged wrong seniority
in the cadre of Senior Examiner of Trade Marks
and making a grievance that he was denied the
promotion to the grade of Assistant Registrar
of Trade Marks, The applicant moved the appli-
cation for interim relief and on 12-5-1987 W %ﬁ
this Tribunal passéd ah interim prder that
any promotions to the post of Assistant Registrar

of Trade Marks will be subjdct to the result of

- this application and the respondents were

directed to make a mention about this position

in subsequent promotion orders if any. This

_interim relief came to be continued till the

final hearing of this application.

2. In view of certain developments
during the pendency of this application the
applicant filed amendment petition which was
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allowed and the amendments were consequently
carri;d out. This amendment was as a result

of the disciplinary proceedings started against
the applicant resulting ih minor penalty which
was ultimately quashed by this Tribunal by the
judgment dt. 13-2-1992 in 0.A.239/89,

3. The respondent No.,2 in the appli-
cation, during the pendency of'thé application,
issued an order dt. 21-1-1992 p:gmoting
Ms.Beena Mithal, Shri U.S.Sharma, R,V,Yadav and
H;L.Nariyani to the post of Assistant Registrar
of Trade Marks. The applicant therefore filed
an amendment application making his grievance
agéinst these promotions which was allowed

and the consequent amendment was carried out.
In view of these developments the applicaht
addea two more reliefs, without prejudice to
the earlier reliefs that the applicant may he
promoted to the post of Assistant Registrar

of Trade Marks from 21=-1-1992 and that the
applicant be confirmed in the cadre of Senior
Examiner of Trade Marks with effect from 30th
October,1984.

4, The applicant belongs to Scheduled

Caste. The applicant was initially appointed as
Assistant Examiner of Trade Marks in the Trade
Marks Registry, Bombay. On 16-11-78 he was
selected by the Union Publie Service Commission
as Examiner of Trade Myrks against the reserved
post. He was selected as the Examiner of Trade
Marks along with others. Admittedly prior to
his selection by the U,P,S.C., as Examiner of
Trade Marks, S/Shri J.P.Shastri, M.N.Vasave,

P.Nofiavanur_, S.G.Borkar, KoNoNaik, I-S.Parkar
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and H,P.Shukla were working as Examinerfof

Trade Marks in officiating capacity in the

'first seven points available in the roster

of Examiner of Trade Marks., It is the conten-
tion of the applicant that he ought to have
been shown as the seniormost amongst the

Ekahiners of Trade Marks.

5. In 1981, nine posts ofExaminer
of Trade Marks were upgraded in pursuance of
the Third Pay Commission's recommendation to
provide more promotional opportunities to
Examiners of Trade Marks and a new cadre i.e.
Senior Examiner of Trade Marks(Group-A Gazetted)
was created under the gfcruitment Rules,1981,
In all six posts ouf¢thg nine senior grade posts
were to be filled in by direct recruits and
three wére to be filled by the promotees from
the cadre of Examiner of Trade Marks on the
recommendations of the UPSC and Departmental
Promotion Committee. On 26-9-1981 thtée&persons
were appointed on (3@=hdé} basis as_Sénior
Examiner of Trade Marks, but admittedly these
three persons were senior to the applicant.
Thereafter on 13-10-1981 Shri K,K,Sharma,
respondent No.4 was appointéd on ad=hoc basis
in the same senior grade. The applicant was
appointed on ad-=hoc basis as a Senior Examiner
of Trade Marks on 28-12-1981, Ms.Beena Mithal
respondent No.6 was also appointed along with
him on ad=hoc basis on the same date. Thus

the appointments made to the SeniorGrade

so far were all on ad-hoc basis.
6. The U,P,S,C, advertised six posts-

of Senior Examiner of Trade Marks for direét

.o5v_ (‘h
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(7 %uoh 6=-2-1982 and one post was

recruitment
reserved for Scheduled Caste. The applicant

applied in pursuance of the said advertisement
and was selected for the said post along with

other five candidates on 12-10-1982.

7. Pursuant to the above selection
the épplicant joined as a Senior Examiner of
Trade Marks(Groﬁp A -~ Gazetted) in the reserved
post w.e.f. 30-10-1982. It is the admitted posi-
tion thaf theie WAS only one post which was
reserved for Scheduled Caste and theAapplicant
was the only Scheduled Caste candidate who was
selected as a direct recruit to the post of
senior Examiner of Trade Marks. It is the
contention of the applicant that he should

have been shown in the seniority list at No.l

as a result of the selection and appointment

as a direct appointeee. It is necessary to

point out one rele §z§ circumstance at this
stage only viz./befof‘ﬁé the candidates were
considered for promotion to the post of Asstt.
Registrar ofTrade Marks the option was offered
to the applicant, whether he wanted to be treated
as a direct recruit in the grade of Senior
Examiner of Trade Marks or a promotee, and-
admittedly the applicant opted that he sbould be

tﬁeatéd as a direct recruit.

8. After being selected and appointed
as a direct recruit as Senior Examiner of Trade
Marks the applicant made various representations
as regards his seniority in the cadre of Examiner
of Trade Marks and also in the cadre of Senior

!
Examiner of Trade Marks. He claim§that he should

/
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also be confirmed retrospectively w.e.f,

: 6 3

16-11-80 in the cadre of Examiner of Trade
Marks. The list of provisiéhal seniority of
Senjor Examiners of Trade Marks becg;e
available at the office of the Controller
General of Patents,Designs and Trade Mark
on 17=5=1985, This provisional seniority
list was drawn as on l-=1=1984. In this

“r

- provisional list (Annexure A-2l) the applicant
was placed at Sr.No.7. The applicant was
aggrieved by this placement and made represen-
tations claiming that the provisional seniority
list may be cancelled or in any case it be
/%/ corrected and the applicant be shown as
No.l in the rank of SeniorExaminer of Trade
Marks. This representation was made on
30-5-1985 which was followed by other
representations. It appears that there was
cérrespondénce regarding the option offered
tblthe épplicant as well., It is an zdmitted
position that the applicant had given the
option that he should be considered as a direct
recruit in the cadre of Senior Examiner of
Trade Marks. The applicant was finally
_ﬁ« “ informed by the O.M., dt. 15-1-87{Annexure A-36)
,, &\ o that the seniority as fixed and communicated
under the O.M. dt. 26-11-86 shall be fiaal
and binding in all respeéts and no further
correspondente in the matter shgl be
entertained, It is thereafter :ﬁf-;pplicant

filed the present application.

9. In the original application the

applicant claimed thst the seniority list

drawn as on l=1-1984 be quashed and the applicant

T/ (
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accorded seniorit# at No.l in the cadre of
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Senior Examiner of Trade Marks,f;hat he should
be promoted as Asstt. Registrar ofTrade Marks
wag 29
in place of Shri H,F.Shukla who wezks jupior
to the applicant in the same cadre. He further
clai£7khat he be p:Omoted to the post ofAsstt.
Registrar in the vacancy available on 1-5-1984
ard without érejudice to this claim he be
promoted w,e.f. 22-10-1986 in place of Shri XK.K,
Sharma. He also claimed retrospective confir-
mation in the cadre of Examiner of Trade Marks
wee.f. 16=11~80.As has been stated earlier by
way of his amendment application he added the
prayer wiihout prejudice to his earlier relief$s
that he be promoted to the post of Assistant
Registrar w.e.f. 21-1-1992 and be directed
to be confirmed in the cadre of Senior Examiner
ofTrade Marks w.,e.f. 30-10-1984, He made certain

other claims in view of the developments after

) - . . » '] VL‘)L‘L, : . ;’l>
the filing of this application-sad the améndmentg—~

which was allowed. He 3lso claim€ the conse~

quential benefits.

10, The respondents No.l and 2 i.e.

the official ;espondents filed their reply. The
application was opposed by the respondents No.4,5,
and 6 who are the private respondents and Mr,V.M,
Bendre appeared for them.Respondent No.3 filed
his reply but no oﬁe appeared for him. We heard
the learned advocates for the parties. The offi-
cial respondents do not dispute the basic.facts
as regards the initial appointments of the

applicant and others in the grade of Examiner of

. 08/-
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Trade Marks. They also accept that as per the
recommendations of the IIIrd Pay Commission

nine posts of Examiners were upgraded as Senior
Examiners of Trade Mark Group-A. These posts were

to be filled in as followsi-

(1) 33 1/3 % by promotion,
failing which by depu-
tation(including short
term cbntract)5ﬁaf¥§§ling
:bathlbyydirect recruitment;

(11) 66 2/3 % by direct recruit-
ment. |

The field for the promotion is the cadre of
Examiner of Trade Marks with three years regular
service in that grade. These respondents further
admit that in 198l ad=hoc appointments to the
grade of Semior Examiners were made pending
revision of.recruitment rules which were

finally notified in January,1982. They further
contend that this ad-hoc appointments were made
from among thosé Examiners who had rendered
atleast three years service. The applicant
completed three years of service as Examiner

of Trade Marks in November,1981 and it is the
case of both the parties that he was appointed

as Senior Examiner on ad-hoc basis in December,

1981,

11, According to these respondents

the cadre of Senior Examiner came to be filled up
for the first time in 1982 when recruitment to
the above six posts took place and they accept
the contention of the applicant that the appli-
cant was appointed regularly in a vacancy resee-
ved fér'a Scheduled Caste candidate., The offi-
cial respondents ndg]doubt‘dispute anddény the

. -9/-
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claim of the applicant that he was entitled to be
placed at No,l position in the seniority list of
Senior Examiners. They contend that the seniority
as between the direct recruits and the promotees
was determined as per the general principles for
determining the seniority in such cases. According
to them as per the quota fixed six of the nine
vacancies in the grade of SeniorExaminers were

to be filled in by direct recruitment through the
U,PS.C. and one post was reserved foivthé Scheduled
Caste. They contend that as the applicant opted
for being considéred as a direct recruit he was
given fhe position as per the quota and rotation
system and in accordance with the preference
indicated by the U,P.S.C, It is their contention
therefore that fhe claim of the applicant for the
seniormost positidn in thevgrade of Senior
Examiners is not at all tenable. They also

oppose the various contentions raised by the
applicant as regards the DPC proceedings and

we shall consider themat appropriate stage.

12, The 3pplicant by way of his .
first relief challenges the final seniority
list of Senior Examiners as on 1=1=-1984 which
is part of Annexure ‘A', This list shows

Shri K.N.Nayak who was a promotee at No.l, the
other Senior Examiners are placed aé per the
quota and rotation system. The applicant is.
placed atSr.No.9., The first contention of the
applicant is that as this senior grade was
created for the first time in the year 1982
and as he was the seniormost as per the date

of entry into the service of the depagfment %20

s
amongst the direct recruits and also y he was

. olo/-
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the only Schéduled Caste candidate he ought

to have been placed as No.l in the seniority

list. He relies in this connection on the

judgment of the Hon'ble Supreme Court in the

case of State of Bihar and Others vs. Akh?gi;vaﬁiﬁ&
Sachindra Nath and Others decided with/Baldeo -
Prasad and Others((1991)16 ATC 936). The Hon'ble
Court held that while reckoning the seniority
between the direct recruits and promotees
retrospective prdmotion should not date back

to a period when the promotees were not born

in the cadre so as to adversely affect direct

recruits already in the cadre and the seniority

%@ to be

”‘was/reckoned on the length of service. In our

opinion the applicant does not receive any
benefit of this judgment as the persons who
are shown as senior to the applicant were

not the promotees who were not born in the
cédre. It is an admitted position that

all the Senier Examiners shown in this list
were not only initially appoihted as the
Examiners of Trade Mark before the senior
grade was created, but they were also promoted
although on ad=hoc basis in the‘senidr grade.
Thus although they were promoted on adhoc
basis ih the senior grade it cannot be said
that they were not born in the cadre. As all
the incumbents in the impugned list were
already in the cadre all that had to be done

was to place them according to the quota and

rotation system as per the rules applicable.

13, The iearned advocate for the
applicant has also relied upon the judgment
of Himachal Pradesh Administrative Tribunal
in K.C.Nath & Ors. v. State of Himachal Pradhesh

e

v
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and others(T.A,No.295/86 decid§d on 30-4-1991)

-3 11 2=

In this case the rules providelihe quota of 50%
for direct recruiégand 50% for promotees. During
1972-73 as the candidates for promotion were not
available all the posts were filléd by peitioners
i.e. the direct recruits. The resﬁondents_wefe
promoted during 1974-76 and were put above the
petitioners in the revised senibrity list. The
seniority list was challenged and it was quashed
by the Tribunal holding that the sehiority hqd
to be counted from the date of appointment. It
will be quite obvious that the facts in this
case were entirely different from the facts

in the present case. There cannot be an%éispute
about the principle that the seniority of the
direct recruits should be counted from thedate

of app01ntments. This prlnclple was based on a

331?1@n»0f~the»€upreme“Court in the case of

Direct Recruit Class II Engineering Officers

Association vs, State of Maharashtra(AIR 1990 SC

'1607) in which it was held that once an incumbent

was appointed to a post\according to rules his

seniority had to be counted from thgaate of his
' i

appointment and not according to the date of his

confirmation, It i%obvious that both these

decisions lay down that the seniority of a

direct recruit had to be counted from the date

of appointment i.e. the date of appointment as

per rules and not the, ad-hoc appointment in any
Saws_ @Y

cadre. In the/case the Supreme Court further

held that the corollary of the above rule was that

khééﬁil initial appointment was only ad=-hoc and

not according to rules and made as a stop gap

arrangement the officiation in such postg cannot be

Tk * "12/_
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taken into account for considering the seniority.

In the present case for the purpose of fixing the .

'seniorify of the applicant in the grade of Senior

Examiner the date of appointment would be obviousgg
ﬁ;ﬁ% the date on which he was appointed in that
grade as per the seledtion made by the U.P.S.C.

In view of the later part of proposition 'A'

in the decisioh of the Supreme Court in the case

of Direct Recruits(supra) it is obvious that the

‘ applicant cannot get the benefit, like others,

of the period for which he was officiating in

the senior grade.

14, We must also examine whether the
applicant was given 4 proper placement as

amongst the direct recruits. There cannot be

any doubt that as the appointmenfffo the senior
grade were to be made by selection by the U.P.S5.C.
the inter-se seniority had to be fixed as per the

preference given by the U.P.S.C. The learned

advocate for the official respondents has placed

~ before us the proceedings of the U.P.S.C meeting

as regards the selection made on 12-10-1982,
These proceedings clearly show that the applicant
who was selected as Scheduled Caste candidate
was placed at 8r.No.6 i.e. at the bottom of the
list prepared by the U,P.S.C, The direct recruits
in the senior grade such as Shri Ravi Vedaraman,
Shri K.K.Sharma, Miss Beena Mithal, Shri U.S,
Sharma, Shri R.,V.Yadav were all respectively
placed at Sr.No.l to 5 in the list prepared by
the U.P.S.C. All these senior examiners selected
by the UP.S.C. have been given appropriate place
in the impugned seniority list as per the quota
as between the promofees and the direct recruits.
We do not find any reason to take any exception
to the list prepared by the U.PS.C. @Onee we find
«el3/~
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that the seniority has been properly given as per the
selection list preparéd by the U.P.S5.C. there is
hardly any groundf for interfering with the seniority

list.

15. We also find that while ranking the
promotees and the direct recruits as per the quota
system the official respondents have correctly

followed the rules which provided for seniority

as between the direct recruits and promotees.

The official respondents rely upon 0.M. No.220L/7/86
ESTT(B) dt. 3-7-1986 (Swamy's Complete Manual on
Establishment and AdministrationFIIIrd Edition page
355)These rules and the illustration show that the
first place has to be éiven to the promoteeé and
thereafter the quota and rctatioh system has to be
followed as per the prescribed quota and the number
of reserved posts. The official respondents have

fixed the seniority thus according to the selection

‘list prepared by the U.PS.Cj;éﬁdvfhe rules and the

norms as laid down by the aforesaid memorandum. We
do not find therefore that the applicant is entitled
to claim the seniority at Sr.No.l in the seniority
list as on 1-1-1984,. We also do not find any

reason to interfere with this seniority list.

16. During the course of the submissions
the learned advocate for the applicant challenged
the proceedings of the DPCs held for the purpose

of promotion to the post of Asstt.Registrar of
Trade Marks. It appears that the Departmental
Promotion Committees were held fof promotion to
the post of Assistant Regisgrar of Trade Marks on

oand
18-8~1986/again on 22-2-1988 as has been shown

<

ﬁ.&/‘,g) SAAA % '0.,,@
by the annexeures attached to the written-stetement fr)

filed by the applicant. The official respondents
L] 014/—
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have shown that the DPC was held on 5-2-91 for
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promotions to the post of Assistant Registrar

of Trade Marks(Group-A) as against the vacancies
for the year 1990-91 and 1991-92. The learned
advocate for the applicant made submissions

as regards to the proceedings of these DFCs,
However, we do not find it necessary to examine
those submissions as it is an admitted position
that if the applicant does not succeed in his
first relief i.e. he be replaced af No.l in the
seniority list of Senior Examiner$ as on l=-1-84,
he shall be within the zone of consideration and

onk, b7

number of vacancies available ei®hér 1in 1992,

He claimed by way of an amendment that the
official respondents be {#j directed to promote
the applicant to the post of Assistant Registrar
of Trade Marks w.e.f. 21-1-f92. The official
respondents have shown that the promotion

orderé are issued as against the vacancies

upto 1991-92. As the applicant fails in his
first claim as regards the seniority in the
grade of Senior Examiner he could not be

within the zone of consideration of the

number of vacancies available in the year
1991-92. It is therefore not necesséry to
examine whether the promotion as against the
vacancies’available upto 1991-92 were validly
done. The proceedings however show that the
ggp{}ggﬁt was considered by the DPC held on
-+ 1391

in 1991 and 91-92,

for the vacancies available

17. As regards the question of
promotion we find that para 6.3.2 in the

guidelines for DPCs which is relied upon

0015
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by the applicant is #ery material., The said para
reads as below:
"6.,3.,2., In the case of SC/ST officers
(i) In promotions by selections to
posts/services within Group'A! which
carry an ultimate salary of Bs. 5700 /=
p.m, in the revised scale, the SCs/
\Vﬂtﬁ STs officers, who are senior enough
| in the zone of consideration for
promotion so as to be within the
number of vacancies for which the
select list has to béd drawn up,
f)f i | would_notwithstanding the prescription
| | of *bench-mark® be included in that
list provided they are not consi-
dered unfit for promotion.*®
It 1;ys down that while examining the cases for
promotion by selection to posts within Group-A
which carry an ultimate salary of Bs.5,700/- per
; month the scheduled caste and scheduled tribe
‘officers who were in the zone of consideration
and within the number of vacancies shall be
\?\ S included ih the list irrespective of whether
they fulful the minimum bench-mark if they are
not considered unfit for promotion. Thus if the
other requirements are fulfilled the SC/ST officer
has to be included in the select list unless he
is found to be unfit. There cannot be any doubt
‘thaf these directions‘shall be applicable to the
case of the applicant. It is not disputed that
the applicant is a scheduled caste officer within

Group'A' with an ultimate salary of Rs.5,700/-.

It is also not disputed that although the applicant
~is not granted the No.l position in the seniority

list as on l~1-84 of the senior grade examiners,

N~
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he shall be within the zone of consideration and
the number of vacancies available in the year 1992.

It would not be proper for us to comment upon the

proceedings of the DPC earlier held.

18, The applicant has also alle%ed malice.
However, the malice is not alleged again;t any
particular authority and no authority has been

made respondent personally, As regards the con-

tention of malafide his c¢laim ié based on the

circumstances that he was served with chargesheet

on 28-1-87, that after the enquiry two minor

charges were proved and the penalty was imposed
ond Fnall B

on lO-Z-BQJ.Hewever,”this penalty has &dso been

set aside by the judgment of this Tribunal in

0.A.239/89 dt. 13-2-92, We do not find that merely

because disciplinary action was taken against

. the applicant it can be held that the higher

authorities acted malafide against the applicant.
It was also the contention of the applicant that
sealed cover procedure had to be followed after
the chargesheet was issued against him. In the
first place it is not obligatory on the autho-
rities to follow the sealed cover procedure in
every case. In the second place as we find that
the applicant would be entitled to be considered
for promotion to ;%;ueostﬁof Assistant Registrar
only in the year r9§§552;<All these contentions

are not relevant‘$ so far as the proceedings

of the earlier DPCs are concerned.

19, In the light of theAabove discussion
we would direct the respondents No.,l and 2 to
consider the applicant for promotion to the

post of Assistant Registrar of Trade Marks as

on 21-1-1992, If the DPC is not held for promotions

. 17/-



to the said post‘against the vacancies

agvailable in 1992-93 the respondents No.1

and 2 shall hold the DPC and the DPC shall

consider the case of the applicant in pursuance of
%ﬁ.mé%h'the guidelines referred to above. If the

DPC has already been held to promote the

officers to the vacancies available in

1992-93 the respondents No.l and 2 are directed to

hold a review DPC and to consider the applicant

in the light of the above said guidelines

which is based on OM No.A~32012/1/89/E(III)

dt. 5th May,1989 para 2.3.2.

20. The application is disposed of

: J_;n‘ ﬂ:oam tﬁ;’?
on the above 4dsye with no order as to costs.
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