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' - . S.A,Nadkarni,
’ Income Tax Officer
Group'A' Retired. .. Applicant _
vVersus '
* 1. Union of India

through

The Secretary,

Ministry of Finance
(Department of Revenue)
New Delhi.

2. The Secretary,
Union Public Service
Commission,
New Delhi.

3. Chief Commissioner of
| Income Tax{Administration)
N and the Commissioner of
Income Tax,
Bombay City - 1, ‘
Bombay. ‘ .. Respondents

Goram: Hon'ble Shri Justice S.K.Dhaon,
Vice-Chairman.

Hon'ble Shri #.Y.Priolkar,
Member(A)

Appearances:

1. #Mr.M.A.Mahalle
Advocate for the
. Applicunt,
: 2. Mr.P.idsPradhan
. Counsel for the
(;. Respondents.

JUDGHMENT : | Date: glrolqr -
{Per S.K.Dhaon, Vice-Chairman(

The applicant who has retired asan

Income Tax Officer challengés; the ~ .legality
‘/} ' of the order dt.é30th September,1986 passed
by the President‘of India in the purpor{ed
exercise of powers of Rule 9 of the Central
Civil Services(Pension)Rules (hereinafter
referred to as the Rules). The President has
imposed the penaltyr:ofwithholding the entire
monthly pension admissible to the applicant on

a permanent basis.
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2. During the yearSl974576(hereinafter
refarred to as the relevant time),the applicant
was working as Income Tax Officef, Class II,
Grade III, BSD(E),Bombay. Sometime in 1981 he

was promoted to Class I on regular basis. On

29th October,1982 a chargesheet, which is the
basis of the impugned orde;gwas issued to him

and he retired from service on the midnight of
3lst October,1982, Obviously the chargeshest

was given to him just two days before his retirement.

3. Two charges were levelled against

the applicant. They were that during the relevant

time he (a) made assessments in several cases in

a dishonest and malafide manner &and caused wrongful ;
loss of revenue to the Government; and (b)displayed ?
gross neglil’ence as well as careless-ness in the !

discharge of his official duties. He,therefore,

contravened Rule 3(1)(i) & (ii) of Central Civil

R

Services(Conduct)Rules,1964; ‘The sfatement of
imputations of misconduct or misbehaviour in {
support of the aforementionéd‘chargés were related |
to eight casess disposed of by the applicant in «

3

gudsim=judicial manner during the relevant time,

4, An Inquiry Officer was appointed.
Hey on 15th September,1984, submitted his report
running into no less than 29 pages. His findings

were: the charge that the returns of income etc.

filed in the said eight cases were not filed ’
o _ not

at the resceipt counter as the sameowere: L mentioned

in the registers remained unsubstantiated. Absence

of office copy of notice issued under sectien

143(2) of the Income Tax Act would not bring

any infirmity in the assessment, in case it is / t

evidenced that the tax payer concerned was heard,
»
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“inference that the applicant dispensed with

a¥ the 143(2) stage assessments made by the
applicant are sound and suffer: firom no
infirmity on account of absence of office copy
of notice issued under section 143(2). Records
were not properly documented and filed in the
BSD Ward during the relevant time and even
imporfant documents like chalans for payment

of tax and advice notes for refund etc. have not
been filed in the relevant folders. In view of
thigjnon-filing’of office copies of notices
under section 143(2) is not an exception. The
job of filing these papers was admittedly

that of the dealing assti. concerned and
whatever may have been the difficulties in
keeping the rscords upto date, the failure on
their part cannot be passed on to the shoulders
of the appclicant. Hence the absence of office
copies of notices under Sec.143(2) in the

cases exhibited would not lead to the adverce

issue of such notices as he was acting in
collusion with the tax payers concerned.

Moreover even if the applicant was acting in
collusion with the tax payers soncerned, none

issue of or non-placing of notices under

Section 143(2) in the relevant rscords would

not in any view of the matter bestow any benefit
either on the applicant or the tax payer concsrnsd.

A malafide act must have a motive. In the instant

case there is no motive, not even effectively

camouflaged. :

5. In the case of Km.Shashikala B.

Agarwala no evidence of malafide or dishones

.

O
Q
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ntention is established against the appli

o

=3
o

he applicant has besn careless in completing

'..4/-




' the assessment of Km.Shashikala B.Agarwala.

6. In the case of Smt.Sarla Balani
there was no malafide intention or carelessnass
on the part of the applicant for completing the

assessment.

7. In the case of im.ieena B.Agarwal
the assessee was a minor., She was a migrant from
Burma. She was a marginal taxpayer. No detailed
enquiry in her case was called for. Since the

2ssee was @ minor, investment of capitel was

as

[4;]

a plausible explanation. However, the applicant
should have obtained the names of the parties to
R whom money was advanced and brought the same on
record as also a copy of the declaration made at
the
¢,/ the time aféﬁﬁﬁmmigration. The charge that the
applicant had shown favour to the assessee conczrned
and that he failed to make proper inquiries is not
proved. HOWever, negligence to some 2xtent is
established on account of the applicant's failure
to bring on record details of parties to whom
moneys were advanced over the years and also a
{i) copy of declaration of 1966.
8. In the case of iliss.Kavita D.Jethwani
no collusion of the applicant was proved. Even though
assessments were made by summary ITO in a summary
ward and income returned in all the years was at
/)v ' the marginal level,:the fact that capital accumulation
was there, should héve prompted the applicant to get
more evidence on record before s&zzpepx accepting the
claim of the assessee about gifts received. The

applicant should have brought on record the status

of the ovarents of the minor assessee and asked for

evidence from the Ingcome Tax Practitionsr to show

that the assessee came from an affluent background

i
q in which her receiving #.30,000/- by way of gifts

d
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from friends and relations at the time of her
naming ceremony was not unusual. The applicant
failed to make due enquiry and merely accepted
the version of the assessee, which was unsupported

by any other evidence.

2. In the case of Shri Jaikishan B.
Mehtani there is no evidence to connect the
applicant with the antg~dating of the return
even if they have been so ante-dated as alleged.

There was-no-default on the part of the applicant

.in non-intimation of penalty under section 271(1l)(a).

10. In the case of Miss.Hema R,Jethwani
the charge of negligence and carelessness in
completing her assessment is established against

the applicant.

11, In the case of Km.Ashadevi B.Agarwal
the assessment has been completed with the approval
of the range IAC., He has written that the applicant
could have done in this case by way of inquiry and
investi 'ation regarding accmual of income once
initial capital of %,Q0,000/- brought from Burma

was accepted in terms of declaration.

12, In the cése of Shri Binod Kumar B.
Agarwal no malafide is established and subsequent
events show that income had to be assessed in the
hands in whdich it wes returned. However, *to certain
extent the applicant had been negligent. Cn the
allegations about non &vailability of notice under

section‘l43f2) and ant@-dating of returns no charge

]

igainst th

~
J

of malaficde or collusion is established

applicant. He summed up thus:

j 6/
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"In view of above discussions and
findings I hold that first
component of article of Charge-I
i.e. malafide and dishonest action
resultimg in loss of revenue is not
proved., The sacond component of
article of charge regarding negligence

and carelessness is proved vide paras

19,26,32,36,38 and 40 of my report."

13, By memorandum dt. 19th July/2nd August,
1985 the applicant was informed that the President
had ‘disagreed with the Inquiry Officer's report and
was of the opinion that both the component of charges
against the applicant were fully proved for reasons
given in the annexure to the memorandum. Applicant

wads also informed that the President had come to the

‘provisional conclusion that a penalty of withholding

of entire amount of pension and gratuity should be
imposed on the avplicant. Agcordingly the applicant
was given an opportunity of making a representation

on the penalty proposed to be imposed upon him.

14, ‘We have perused the annexure to the
memorandum. The conclusions therein, in main, are
these ¥ The President disagreed with the Inguiry

Officer's report on the question of the issue of

notice under section 143(2). The applicant did not

complete the assessments in a proper and regular
manner by following the prescribed procedure. In
the absence of the copies of the notices u/s.143(2)

joes not know whether

D
[61]
O
pis
D
Q
(]
6]

being in the case fil
such notices were at all issued. If such notices
were not issued, gquestion arises how the assessees

at all came to know that they were to be heard by

3 7/~
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applicant.
the L. The only alternative presumption would,

- applicant
therefore, be that the Z . either did not in fact

hear the parties concerned or their tax consultants

applicant
appeared before the L . either suo moto or bheing
applicant

verbally summoned by the Z i+ and that no usual
enquiries were made, so as to oblige the
asses~ees with completion of assessments in an
irregular fashion, Since copiss of the notices
in question are not on racords, there is no
evidence to show that such notices were in fact

3.
issued. Regarding the reported migrakkon

[

of the assessees from Burma and their claim to
have brought some capital with them the IO has
accepted that the copies of such declarations are
not available on reccrds and there is nothing to
suggest that the originals were szen by the applicant
while accepting the capital declared by the so
called migrants from Burma. The Investigating
Officer had considered the lapses on the part of
the apnlicant as merely those of negligence and
carelessness and not involving any dishonest
motive. By making assessment in the manner in
which he did in a large number of cases the
applicant in fact allowed the assessees to show
sizeable amounts of capital build up. A dishonest
motive is clearly implied in the condutt of the
applicant. Thersfore, not merely has the charge of
completing assessments in a negligent and careless
manner been estsblished but also the charge of
completing a=sessment in 3 malafide manner has

been established against the applicant.

15, On 27th September,1985 the applicant
sent a detailed reply reiterating that he had
sent notice u/s. 143(2). He extracted the following

from thg'report”bfﬁthe:Inqdiry'Officer:

{7 ) W& o o



W(a) It is not disputed that notices for
fixation of hearing in Scrutiny
cases are put up in bunches by the
personal clerk to the I.T.0 and the
I.T.0 signs notices which are then
required to be served on the Tax
Payer". (Para 13 of the Inquiry

Officer's report).

(b) it has been bkought out in evidence
that other documents from 143(2)
notices, which are of greater importance
to the assessment and collection of
tax, have not been placed in the
relevant assessment folder"(Para
15 of Inquiry Officer's report)

(¢) DW 2, Shri $.J.Karnik who was I.A.C.
at the relevant time stated that he
remembered that they had made cowplaint
about lack of space, lack of cupboards
in B.5.D. ward located in Piramal
Chambars as case papers and records
could not be maintained as per

. N
prescribed procedure and used tol , ik

lie about on tables 9or even on the

floor (Page 16 of Inquiry Officer’'s
report)

e

(d) From the above evidence it is cbvious
that records wers not being properly
documented and filed in B.S.D. Ward
during the relevant times and even
important documents like challans
for payment of tax and advice notes
for refund etc. have not been filed
in the relesvant folders. In view of
this non filing of Office copies of

Notices under Section 143(2) is not

an exception® (Para 16 of the Inquiry

Officer's report).
o 16. LA‘jze:tjw:plained that the second component
of the chargegpertained to the assessment of the {

5/ assescees, four in number§;migratﬁd from Burma too

remained unestablished against him.

'7 | ..9/-
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17. Sub Rule (1)of Rule 9 of the Rules
provides inter-alia that the President rzserves to
himself the right of withholéing or withdrawing a
pension or part th,feof, whether permanently or for
a specified pariod, and of ordering recovery from a
pension of the whole or part of any pecuniary loss
caused to the Government, if, in any departmental
or judicial proceedings, the pensioner is found quilty
of grave misconduct or negligence during the period
of his service inclﬁding service rendered uoon re-
employment after retirement: Provided that the Union
Public Service Commission shall be consulted before
any final orders are passed: Provided further that
where a part of pension is withheld or withdrawn,
the amount of such pension shall not be reduced

the amount of rupees sixty per mensem.
belowl "~ In the instant casesthe UPSC on 5th iMay'86
gavé its ooncurrence to the report of the President
that the punishment proposed by him (President) may be
imposed upon the applicant. Sub rule (2)(a) of Rule 9
provides that "the departmental proceedings, if
instituted while the Government servant was in
service whether before hisjﬁotifement or during his
re-employment, shall, after the final retirement of
the Government servant, be deemed to be pfoceedings
under this rule and shall be continued and concluded
by the authority by which they were commenced in the
same manner ss if fhe Government servant had continued
in service."™ It is thus apparent that the disciplinary
procesedings initiated against the applicant before his
retirement were deemed to be taken under the Rules.
However, the departmental proceedings weve 10 be
conducted in the same nanner as in the Gase of aGovt.

W i

servantgcontinued in service., The mannerof holding of
enquiry in the case of a Govt. servant is laid down

in detail in CCS{CCA)Rules.

3 o T . o 10
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18. Sub rule(2)of Rule 15 posits that
&V/the disciplinary{shall, if it disagrees with the
findings of the inquiring authority on any article
of charge, record its reasons for such disagreement
and record its own findings on such charge if the
4‘ evidence on record is sufficient for the purpose.
The cruciel words in the said sub rule,as rslewnt
to the present controversy, are "record its reasons
for such disagreement™:-It is clear from!&eading of
Rule 15 as a whole,including sub rule (2), that the
reasons for disagreement with the findings of the
inquiring authority should be found in the order

1

N of punishment passed by the disciplinary authority.
Therefore, we have to find out whether any attempt
has bzen made by the President to record any reason
whatsocever for disagreement with the findings of
the Inguiry Officer in the order passed on 30th
September,1986 namely the impugned order. We have
gone through the order more than once but we find
in it Spotio even a whisper about the findings-
recorded by the Inguiry Officer. There is only a

racital of the facts that the Inquiry Officer in

~

his report had held that the chsrges levelled against
the applicant had been partially proved but the
President disagreed with the 'reasonings.. NO reason
whatsoever has been given in the order for taking

/) a view contrary to the one taken y the Inquiry
Officer. On the face of it, there can be no two
opinions that the requirements Of'tﬁe;prﬁvisipnﬁbf

o sub rule (2) of Rule 15,3s highlighted by us, has/e

2
not been met in the impugned order. The Pre51dent

held the appllcant gu1lty of grave mlsconduct.
19. To get over the difficulty

Shr P_adhan,l@ rned counsel for the respondents;
contended that Sub.rulel?2)of Rule lSQas material

to the present controversy, standd substantially
)

" ’ o e 3 " il - o*l,\ { —
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compliéd with if we look into the contents of
Annexure-l to the memorandum aforementionaed.
There is no doubt that in the memorandum reasons
have been given for disagreeing with the view

of the Ihquiry Officer on the crucial question
whether notices under Ssction 143(2) had: been
issued by the applicant to the assessee. However,
it is to be noted that the applicant in his reply
on 27th September,1985 had given details as to
why the case set up by him before the Inguiry

Officer that he had sent the said notices should be

‘accepted. In other words,the applicant made a

strong pleaysupported by facts, in the reply that

the Inquiry Officer's report on the guestion of t
giving such noticés should be accepted. In the £
impugned order no‘attempt has been made to ;
consider the case set up by the apolicant in the k
aforesaid reply submitted by him. It is to be 3
noted that the President had issued the memorandum
to the applicant in order to comply with the
principlas of natural justice. Annexure-l %o thé
memorandum had been obviously sent to the applicant
to giveba reasonablg'obportunity to the applicant

to put forward his case. Apparently’the view
expressad by the Presidént in the memorandum

as well as Annsxure 1 to:ﬁ_were tentative in nature
and the purpose of giving of an opportunity

o the applicant was that the tentative opinion

_ reviewed
could be/xxxxrf after considering the reply. of
_ ' ..could ;
the applicant and even a contrary view xx/be taken o

thereafter. The impugned order,therefore, also
“the ' ‘

suffers framfinfirmity that in it the punishing

authority failed to consider the case set up by the

applicant in his reply.

. 012/""




-s 12 =

20. The applicant had earned a
pension, He acquired a legal right to receive
pension after completing his tenure of service.
‘He mﬁsi nmi?3: given a bounty. By the impugned
order the pﬁnishing authority purported to
deprive the applicant of his valuable right.

No doubt, ti inflaction of such a right is
permissible Lu?qtehxte ru.les‘@;m‘: whenever a
challenge is made gquestioning the legality of
an order passed, destroying or taking away
such a rightya Court or Tribunié ihould be
vigilant in’satisfying itself wi@h[ﬁhe order
has been passed strictly in accordance with
law. In the instant case, we are satisfied

that the impugned order has been passed in
violation of sub rulezzvof Rule 15 and therefore

+he same cannot be sustained.

21. Question still remains as to

whether we should duash the impugned order and

~to
permit the punishing authority/pass a fresh

order, after complédﬂgj with the requirementa

of sub-rule2)f Rule 15. The applicant retired
from service way béck in 1982, iMore than ten
years have elapsed since his retirement. The
charge relates to the events which occurred

in the year 1974-75. Inquiry has been going on
since 1982. ¥We fe=2l that the applicant has
suffered enough. Wé,therefore, direct that the
disciplinary proceedings against the applicant
shall be dropped. We also direct that the applicant
shall be paid the arrears of pension with effect

from lst November,l982., We also direct that
. future
the applicant shall be paid his/dmug pension

month~by-month. The pension shall bé computed

:> ..13/-
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as permissible under the rules. The arrears shall be
1
~ paid to the applicant within a period of four months
_ date of - a T e
from the/production offcertified copy of this order
before

by the applicant/x® the relevant authority. The
relevant authority shall commence the payment of
reqular pension to the applicant month-by-month

. .a
after the expiry of/period of four months.

22+ The order dt. 30th September,l986
passed by the President of India is quashed. The
recommendation of the UP3C as ccntainéd ih the
communication dt. 5th March,1986 of the Deputy
Secretary,UPSC to the Secretary, Govt. of India
‘inistry of Finance, Department of Revenue,

New Delhi is also quashed.

23. There shall be no order as to costs.

%L/N
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(44.Y . PRIOLKAR ) (5.8/0OHAON)
o Member(A) Vice~Chairman
WD




