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Mrs, Mona L. 3hhugani ... Bpolicent,
V/s, '

; Union of India through
? General Maneger, Western
é Railway, Churchgete, Bombay.

General Manager, Western Railway,
Churchgate, Bombay.

Chief Personnel Officer,
Western Railway,
| Churchgate,
g' Bombay,
/{*‘
Controller of Stores,

Western Railway, Churchgate,
Bombay. .. Respondents,

CORAM: Hon'ble Shri Justice S,K, Dhaon, Vice Chairman

o ‘ Hon'ble Shri M.Y.Priolkar, Member (&)
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Shri G,5.Walia, counsel
for the applicant.

Shri A.L. Kasture, counsel
for the respondents.

JUDGEMENT | Dateq: -9 92—

{ Per Shri M.Y.Priolker, Member (A) {

The applicant, while working as Senior Clerk in
the Western Railway, wss promoted to officiate as Head
Clerk on sdhoc basis by order dsted 3,1.198l, She is
steted to have continued toc work as Head Clerk without

v interruption until the date of filing of this application

viz., 27.4.1987, and till she retired! on Superannuation
on 31,12.1988, The applicent ststes that the post of
Head Clerk is a non-selection pest which is filled in en
the basis of seniority-cum—suitsbility and that the
seniority in non-selection posts is to be reckoned with
reference to the date of promotion to the non=selection
post under para 320 of the Indien Railway Estsblishment
Menual (IREM)., According to the applicent, a seniority

list of Head Clerks was issued by the respondents on
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1.12.1984 in which her name was not included against
which the applicant represented on 22,12,1984 submitting
that she should be shown in that list above one
G. Madhusudan at Sr,No. 77. On the basis of the
reply received and subksequent correspondence with
the respondents, the applicent further represented on
27,6.1986 that her seniority as Senior Clerk has been
wrongly shown at Sr., No, 118 in the seniority list of
Senior Clerks dated 7.11.1984 wherein she should have
been correctly plsced &t Sr,No, 70 above G,Madhusuden,
She also submitted that she had been promoted as Head
Clerk on 8.2,1980 whereas G.Medhusudan had been
opromoted as Head Clerk on 24,8,1681, The reliefs
sought in this application are (a) for quashing letter
dated 16,4,1987 of the respondents by which.her above
representationswwere«re;jected, (b) for direction for
tixing her seniority as Senior Clerk and also as Head
Clerk above G,Madhusudan and (c) for direction for
considering and prdmdting har to the higher post of

Chief Clerk from 1,1,1984 with consequential benefits,

2, It is clear.from the above narration that the
réal grievance of the applicént is that she has not
baen considered fbf oromotion to the post of Chief
Clerk to which she:claims that she was entitled on

the basis of what, according to her, should have been
her correct seniority in the grade of Head clerk. The
only question that arises for our determinetion is,
therefore, whether the applicent had been assigned
correct seniority in the grade of Head Clerk, The
relevant rule governing seniority in non-selection posts
in Railways, nemely para 320 of IREM has been reproduced
by the applicent af page 4 of the paper book according
te which %, railway servent, once promoted agairst &

vacancy which is non-fortuitous, should be considered

as senior in that grade to sll others who are
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subsequently promoted," The learned counsel for the
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applicent could not show us any other rule or
instructions which require that the seniority in

Head Clerk's grade will be determined by the seniority
in the grade of Senior Clerk, No doubt, the seniority
in the grade of senior clerk would have been materisl
for considersation for promotion to the post of Head
Clerk either on adhoc or regular basis but nowhere in
&he:bresent application noTr“in any of her representations
onm record, has the applicent alleged thet because of
wrong fixstion of seniority as Senior Clerk, her juninrs
in that grade were considered earlier for promotion to

the nost of Head Clerk. In fact, when the provisional

seniority list of Senior Clerks was tfpiulated on

T ll .1984 in which she cllaims she should have been placed

above G. Madhusudan at.Sr, No. 70 but was actuslly shown of
Sr, No.l18, she did not make any representation although
objections were specificelly invited from the aggrieved
employees within two ménfhs from the date of circulation

of that list, She represented on 22,12,1984 only against
non-#relweion ofwﬁenwgaﬁe in the seniority list of Head
Clerks circulated on 1,12,1084 statingégée had been

working as Head Clerk since 1199,1981.r Besides, neither
G.Madhusudaen nor any of‘the others over whom the applicant
claims seniority on the basis of her continuous officiation
earlier as senior clerk have been impleaded as resnondents
in the present application, In any case, as we have stated
earlier, the only su%tantive prayer of the applicent which
is for monetary benefits of cromotion to the post of
Chief Clerk has to be decided with reference to the .
seniority in the post of Head clerk alone. For &ll these
reasons, we reject the applicent's prayer for fixing her
séniority above G,Madhusudan in the seniority list of

senior clerks dated 7.,11.1934,
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3. In support of her prayer for hicher seniority
in the grade of Head Clerk, the learned counsel for the
applicant has relied, apart from para 320 of IREN,

on s judgement dated 26.3.1991 of this Tribunal, Bombay
Bench in OA No. 213/37 in the case of K.K. Pethur V.
Union of India end others (not reported) in which it
was held that it is the continuous officiation which
determines the seniority unconnected with confirmetion,
This judgement was based on the Supreme Court decision
in the case of Diréct Recruits Class II Engineering
Officers Association V State of Msharsshtra and others
{AIR 1990 SC 1607) ‘in which, inter alia, it is held that
where the initial sppointment is only adhoc end not
according to rules and mede as a stop gap arrangement,
the officiation in such post cannot be tsken into account
for the purposevof'seniority. The Railway.rule quoted
by the aspplicant 2lso states that promotion against s
non-fortuitous vacancy only shallfﬁuuntt for the purpose
of seniority. The applicant’s claim for assigning her
seniority in the grede of Head Clerk from the date of
her promotion is, therefore, to be decided on the fact
whethar her appointment as Head Clark was or was not

¢ stop gap orrangment :ggeinst-a fortuiseus vacancy,

4, The respondents have stated in their written
reply detad 31,7.1987 that the applicant was promoted

as Head Clerk purely on adhoc basis against leave

vacancy of 45 days by order dated 3.1.198l, and continued
further to work as Head Clerk against the vacancies
caused due to the staff proceeding om leave from time

to time, &nd all these promotions were nurely on‘adhoc
basis and her name wss not, therefore, includéd in the'
seniority list dated 1,12,1984 of Head Clerks, This is
not disputed by the learned counsel for thé applicant

whose contention is thet the promotions of G.Madhusudan

and some others were also on adhoc basis and the
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applicant is, therefore, entitled to seniority above
G.Madhusudan on the basis of her earlier adhoc promotion,
It is not possible for us to accent this contention,
Promotion, without interuption, even thoucgh it may be

on adhoc basis, will count for seniority under para
320 of IREM, provided it is against a mon-fortuité uss
vacancy. Promotions against a chain of leawe vacancies
cannot evidently be cogsidered to be nromotions ggainst
non=-fortuitous vecancies, From the office order dated
3.1,1981 (Exhibit A), it is clesr that the appliceant,
then a clerk, was promoted to officiate as Head Clerk asow
adhoc basis vice Smt, Daniels who had proceeded en

45 days leave, This promotion was thus against a
fortuitous vacancy. The office order dated 22.4,1982
(Exhibit B) states that the applicant who is officiating
in leave vacancy as Head Clerk is continued in the
same scale and pay vice Shri Karnik vpromoted as

Chief Clerk. The‘same order also stetes that
G.Madhusudan 1is pfomoted on adhoc basis vice Shri
Jagtep. The benefit of officiastion in fortuitous
vacencies for seniority is thus not available to the
applicant, It is not appafent from these office orders
nor it is the contention of the applicant that the

adhoc promotion of G.Madhusudan was also against

leave vacancies ofe other fortuitous vacancies, In any
case, G,Madhusudan has not been impleaded as a
respondent in this application, We are, therefore,
unable to grant any relief to the applicant in

réspect of her cBaim for seniority as Hesd Clerk

above G, Madhusudan.

5. The learned counsel for the applicant also
contended that by Memorandum dated 5,1.1984 &
provisional list of caendidetes was circulated for

selection tb the post of Chief Clerk where the
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applicant was shown above G,Madhusudan, The'learned
counsel for the respondents, however, stated thst the
names in this list have not been shown in the order of
their seniority as Head Clerk as alleged by the snplicant,
There is nothing in this communication dated 5,1.,1984
which indicates that the names notified therein were
in the order of seniority., Since the applicent is
stated to be entitled to be promoted as a Chief Clerk
on the basis of her seniority as a Head Clerk from
the date of initial promotion to that post, the claim
tor which has beenznegatived by us, it is not pnossible
for us to give any direction regsrding her onromotion

as Chief Cilark,

6, This aspplication is, accordingly, dismissed with

no order as to costs,

(M.Y.PRIOLKER) (S . K<DHAGN)
MEMBER (A) VICE CHAIRMAN
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