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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW BOMBAY BENCH

0
~'0.A. No. 196/87 | 198
T.A. No.
DATE OF DECISION _ 29.5.1990
Narendra Xumar Bhutani , Petitioner
Hr.B.N.Singhvi _Advocate for the Petitioner (s)
Versus

Union of India & Crs. . ‘ Respondent

Jr,P.A.Pradhan Advocate for the Respondent (s)
CORAM

The Hon’ble Mr. Justice Kamleshwar Nath,Vice-Chairman.

A The Hon’ble Mr.:1.Y .Priolkar,lember (A )

”

-t

Whether Reporters of local papers may be allowed to see the Judgement ? Y4

To be referred to the Reporter or not ? No

.. Whether their Lordships wish to see the fair copy of the J fld'gement ? re

Whether it needs to be circulated to other Benches of the Tribunal ? N

%/ .

(KAMLESIIIAR NaTH)

—£



)\{"‘

2. Mr. P.M.prachan,

BEFORE THE GENTRAL ADMINISTRATIVE TRIBNAL
" NEW BOMBAY BENCH o |
0.A, 106/87.

Narenora Kumer Bhutani,
A=5, Sanchar Flats,

"PrabhadeV1 Telephone. Comblex,

College Lane,Dadar, . - S .
Bombay-400 028 3 : caveee e Applicant
| ~ Versus ' -
1. Director Ceneral ,
: Department of Telccommunlcatlon, :

Sanchar Bhavan,

Ashoka Road, '
New Uelhl - llO 001,

24 'Unlon of Indld,
Secretary(T),
Ministry of Communlcailon
. Sanchar Bhavan, -
Ashoka Road, .
NeW‘Delhi - llO OOl.

3. The General Manaqer, ‘
Mahanagar Telecormunication Clrcle, ,
G.P.0O,Building, : _ '

~ Bombay - 4OO 00l .......) e Respondents

')Coram>:' Hon'ble Shrl Justice Kamleshxvr Nath, Vlce- .

- Chalrman
_ Hon'ble §hr1'M.Y.Prlolkar,.Member(A)

Appearances s

1, Mr,B.N Slnqhv1,
- Advocate for the _
app1lcant : A

Counsel for the
'Responrents.

JUDGEMENT .
(Per Shri Justlce Kamleshwar Nath Vlce~Chalrman)

Dated 3 294 Na? 1890 .

This appllcatlon under sectlon 19 of. the

Admlnlstratlve Trlbunal' i&ct is for 3 dlrectlon to
: the respondents to upp01nt the apollcant N.K. Bhutanl

in the Junior Admlnlstraﬁlve Craae of Teleoraph

Eno:neers Serv1ce, ClPSo I from February,1982 when

he wassupersedeo by ozflcers junior to him. There is

a consequential prayer for giving him appropriste
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'senlorlty if the rellef for app01ntment in-the

anlor Adm1n15trat1Ve Grade is granted

2. ,‘ " The. applicaht was in serﬁice in theAPosts and

‘4 Teleoraphs Department since 196L and JOlned TeTeco-

Af‘.
3 ‘mmunlcatlon service Group TAY in June, 1969 By order
D A , : dated 9. 8. 1979 he was confirmed in the Senlor Tlme

Scale of ITS Group 'A' w1th effect from '1-3-1978"
and was eligible for app01ntment to the Junior

: Administrat1Ve Grade (for'short JAG) since then;'
In 1980 he along with others was conswdered by the
Departmental Promotlon Commlttee (DQC) for promotlon.
to the JAG but was not pronntec although 68 persons
had_been placed on the,panel.' That panel was

exhausted on l~ll-1980@'

.3, On 27-5-1981 he was promoted to JAG in
ad-hoc-capacity.',He joined on 14-8-198l 3§ Ceputy
General Manager at Bombay- in consequence of orders .

dtd, 27-5-1981,

‘é; ) | | 4. The department made a requ151tlon by
letter dtd. 15-1-1981 te the Union Public Service
, iCommi531on(UPSC) for maklng a2 sels ctlon for 85
vacancies of offlcers in the JAG The ?PC met from
‘lOth to 12th February,1982 but did not {1nd the
Qappllcant to be suitable for promctlon while several
persons Junlor to the appllcant were approved arnd
were ultlmdtely app01nteo to the JAG on 24-3-1082,

‘The applicant neverthless)was continued to work in the
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_JAG'on ad hoc baSis;,'

~

5, Ih'a uLsequent DPC dtd. 20. 2 1984

however, the appllcdnt was aoproved for regular '

promotlon to the JAG 3 consequently he is now holding

& reguler app01ntment in the grade.

6, ';" The first grievance of the7applicant is

that the selection proceedings before the DPC
between lOth and 12th of February,1982 were 111egal ‘
because the DPC clubbed thekvacan01es for the years

of 1980, 1981 and 1982 which was cont> ~ary tO'the

" provisions of Ol No.22011/3/76-Estt(D) dtd. 24.12,1980

‘of the Department of Personnel and Administrative

Reforms, - -

7. It is admitted that the'criferion of
promotlon to the JAG is selection on merlt. It is
a]so admitted that according to the O M. select llsts
for promotlon have te be maoe on the basis of

\

vacancies year wise : Vacancies fbr different years

:are not permitted to be clubbed. It is. also admitted

‘that the zone of con51deratlon by the DPC con51cts

of three tlmes of the vacancies sought to be f11led

It is also;admiﬁted.that in the relevant seniority

listlthe applicent is at Sr.No,38, '

8., - There are-norspecific pleadings‘of the

parties in the appllCRtlon/COUﬂter on the number of

vacancies whlch were to be fille d and which relcued

.



. to the years espe:’ciallY’for 1980 and 1981, On our

direétion_fhe opp051te partlec heve produceﬁ before

us the record contalnlng the selectlon proceedln 'S,

.'Paqe‘?~of the notesheet conte;ns ) statement of the

vacancies for & period of one vyear, The note is dated

4

24, ll l980 and makes a propoqal for maklng a- panel
through\the DPC for 85 officers. Detalls of 86 vacmnc1es_

are set out,which'mentioned.three eX1st1ng vacancies

in JAG two vacan01es to be released on retlrement of -

Members, three vacancies to be releaseo on retlrement |
h.SAG.- These are the 8 vacenc1es whlch could be said
to relate to the period end1ng1315t December,l980, ‘the
remalnlng vacenrles related to Leblrement of of flcers o
in the JAG, creation of new posts in the JAG end SAG

’and deputation of offlcers from JAG,

9, | It lt.appears, tﬁeréfore, as contended by the
counsel for the Opp051te party, the number of immediately
avallable vacancies could have heen 8. Slnce the

zone of con51deratlon is three rlmes the number of

vacancies, not more than 24 perqons could have been

‘c~n51dered if the selectlon was conflned for the

vacancies endlnc on ?l l/-l98o wblch could not have

included the applicant as he stpod at Sr.No,38;

10. - The learned counsel for the bppoéite-party~
has-further argued that,_for'all practitél‘pﬁrposes,
theﬁvacancieseagainst which selection was proposed to be

made could not be treated for the-year‘lQBO because

A .~ ‘{v - N e/
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~the euratlon was. hardly two months and therefore the
 “calculat1on of the vacaneles at page 2 of the noteshﬁet _
of the record was for one full year. It is emphas1sed |
that whwle proce551ng the selecblon by the DPC, it 13 .
not pract1c9ble that vacancies in short period like
i two months may be dealt with 1nﬁependently and therefore‘
the statement of vacancies on the b“sls of Wthh the
'selectlon was sought to be made was in fact for the year
~1981 In our oplnlpn the contentlon stands to reason,
The concept of calculatlon of vacanc1es yearw1se should
not be taken to the length of absurdity; for although \
technlcally it may be Sald that a vacancy on the last |
day of a ycer may pertaln to that year but for all
: practical purposes 1t can only be Taken into
'conclderatlon W1+h Lhe veranc1es for the substantlal
: period of ohe year whlch may 1mmed1ate1y follow, We,
should therefore agree w1th the learned counsel for the
- opposite par{y thet the seleetion soeghflto be
made by the initial prOposal of 85 vacanc1es in

' November/December 1980 could be treated to bea -

proposal for the year 1981.

11, 'v Since no DPC met in the y’eér 1981 the
,propcsals against 85 vacancies could not make any
"progress. In consequence thereof a requ151tlon was
made to the UPSC on 7-7~l©81 for 90 vacenc1es.' It was
-1n that connectlon the DPC met on 10th to 12th |
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February,1982 and made its recommendatlons in whlch

,tne appllcant was not selected and app01nfments ‘were

made on 24—3—1982. e do not thlnk that the appllcant

- can make a genuine grievance that there has been'a

Clubban of vacancles for the years 1980~8l on the basis

of whlch the DPC made 1ts recomwendatlons It may be

'mentloned that the eppllcant had pleaded that vacan01es

for 1982 were also clubbed fhat part of the case was:

‘given up at the time of argumente ‘We hold therefore

that the UPC/QelGCLlOn in questlon could not be

/challenged.on the grqund_of ¢ lubbing of vacanc1es for

‘dif ferent years., - ; | -

12;:' The next’grievancefof the'applicant'is o
that out of 161 names which were forwarded to the UPSC

for filling 90 vacancies, 43 names were of persons who

had not completed'5 years -of appioved service in the"

senior time scale.of'Teleqraph Eneineers Service Class~1.

The contentlon is that those persons were ineligible.and

etherefore the selectlon v1olated Rule 28 of the sald

ules.

‘Vl3. | ?ule 28 reads as fol]ows :

" 28, Ap001ntments to the Junior Admlnlstratlve
Grade in the Service shall ‘be made by .
selection on merit from amongst officers
‘ordinarily with not less than 5 years
approved service in Senior Time Scale of -

' Telegraph Engineering Service Class I,
'on the recommendations of a duly
o constltuted Depa.rtmental promotion -
Committee, Prov1ded that such officers
shall be permanent’ in felegraph Englneer— .
ing Service Class I." \
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©14, It is admitted by.the opposite pértiés that
| 'fhése 43 persons had not completed 5 years of approved
. service, and emphasis is laid on tﬁe'éxpressibn,
"ordlnarlly not less than 5. years“ in the rules. The
contention is that having regard to the ex1oenc1es
of the service, it had become necessary tQ bring into .
the zone of consideration some officers who had put in
even less than 5 years épnrovéd service in the Senibr
Time Scale.f The leérnpd'counsel for the applicant
says that the expr95510n "ordinarily® means "usually",
though not always v1de Corpus Jurls Secondum Vol.67,
" He has.also’referréd to the dec151on of.the'SUpreme
Court in R'R Verma v. Union of India, 1980(9)SLR 335
 wh1ch says that the prov151on§‘for relfxatlon of rules
" are not intended to be used in a routine manner but
are for unforeseéﬁ and complex 51tuatlon or situtations
 0£ undue ha;dshlp to a purtlcular qovernment servant
in order to do justice ~nd equ1ty to him, = The learned
counsel fbr the‘oppésite parﬁy correctly says that this
‘case is not'cmhcernéd with relaxation‘of rules; Rule 28
“jtself contains a latltude in tnlc reoard in the
411ght of‘the exxgen01es of the 51tuat10n. - It says
that the expression under consideration may be
appréciated.vin the light of ‘the prﬁviso “thereto

which says that the .officers who may be considered for JAG

Y%
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must. be permanent in the Telegraph Ehgineering

‘Service Class I. 'The.arQUment is-that_whereas'the
Vdépartment is bound to take into consideration only

those officers who are bprmanent,.it is open to it

to consider officers of les's than approved service.
if the c1rcumatances recu1red, althouoh ordlnarlly_

offlcors of not.. less than 5 years approved service -

are to be con51dered In our opinion the contention

of the learned counsel for ‘the opposite party has substance.

In thls conncctlon the explanatory note, Ann@xure ’A'

" to the letter dtd. 7-7-1081 whereby the UPSC was

reguested to submit a,panel for 91 vacanc1es, is of
considerable ignificance. Referrlng to the 43 persons .

in questlon the @xplanatory note reads as follows 3

"But their names have been included in the
prOposed zone of con51doratlon under the
term,'Ordlnarlly' as appearlng in the relevant

~portion of Recruitment Rules, as also on the
cohsid@rafion that their juniors are eligible
and have been included in the said zone. "

15. - The inclusion of the 43 persons names therefore

is souoht to be Justlfled not only because of the expre551on
- in question in Rule~2%.but also because persons gunlo;

~to them had been included in the zone of consideration,

It will bélremémbareo that the number of-vaoahcies was

90 and the zone of consideration would be upto 270.

It was confined only to 161, Deépite the number being

161 one of the persons who had to be considered viz,

' Mohanlal, had put in only two years oflapprovad service

on 30,10, 1978 The upshot, is that there was dearth

-,

of avallable @llOlble offlcers."
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16. BT may be ment ioned +hat this plea has beeh
spec1f10ally taken by the op0051te partles in para 4 of.
the_cqunter aff1dav1t,_the aprlicant has not trled_to
rebﬁt it by a rejoinderw It aphearé te ﬁs therefore~
'.rthat the oppos 1te partles had sufflclent cause for
' 1nclud1ng the nemes of these 43° officers in the zone
of ellglblllty. Inc1dentally, the learned counsel
for the opposite party had p01nfed out that out of those _x
43 offlcers only two Officers. came to be selected v1z
Ashok Golas at Sr. No 113 and Ramachandran at Sr.No, 115
They were holdlngr requ1red app01ntment31n the Senior
Time Scale respectively on 24-12-76;andel9*l;l977. |
They were- thus close to the prescribed ordinary period
of 5ﬂyears.\ o o | |
'\l7.a_' No other points have benn uroed in this -
applicatlonﬂ It may be mentmoned that in the gradlng of
the'officers in the list of those in the zone_of
considefation, Annexurefl to the DPC minufee,
, the"DPC‘asseesedethe applicant iq'the grade of "Good"
- whereas ell'the persons who were'approved andrplaced

on the panel, Annexure-z,‘were graded\as "Wery Good",

lé." : de may also mentlon that the learned counsel’.
for the opp051te party trled to contend that thlc petltlon
‘was barred by tlme. ‘He has sald tnat the app01ntments :

on the bSSls of the DPC held on lCth and. thh of February,(
1982 were made on 94-3~1982 whlch gave cause of action

to the apollcant whereas the present orlglnal appllcatlon

% R - _....E.lo/-



was filed on 23-3-1987. Learned counsel for the

- applicant has pointed'ouﬁ that soon after the '

appointment dtd. 24-3-1982 the applicant made

representation dtd, 5-4-1982 which were followed by

other representétions and Qltimately thézdeciSion
of the Government on those representationsvwas taken

on 11-7-1986, This petition therefore appears to be

~within limitation.

19. . On the merits, however, this petition fails

and is acrdrdingly'digmiSSed.  The'péities shall bear

'their costs.

Vll,-~ 15901_‘, I

(M Y. PRB:IKAR (KAMLE“”JAR NATH)
| Member(&) ] - Vice=Chairman
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