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O.A.Nos. 169/87,267/87,278/81,425/87, 446/67,493/87,
493/87, 494/87,515/87,547/87,284/89, 468/89, 488/89,
942/89 and 377/90.

1. OA 169/87

Abraham Titus ané 25 others
versus
Union of India ané others

2. 0.A.267/87,

Satyanarayan Shankarlal Attal

ané 38 others
versus :

secretary Ministry of Lefence

New Delhi:and others

3. 0.A._278/87,

V.Ganapathy and 61 others
versus
Union of India ané others

4, O.A.425/87.

A.N,Khedlekar and 2 others

versus
Union of India and oth@érs

5. C.A.446/87.

George K.Verghese and 3 othérs

verss
Union of India and others

6. O,A. 493( 87.

Vinayak Gajanan Patankar
versus
Union of India and others
Y _
7. S.Pazhaniappan and 69 others
versus ,
Union of India and others

8. 0.A.515/87.

A.V.Pandit and 3 others
' versus :
Union of India and others

9. OOA. 547[87. )

R.C.Ravalani
versus
Union of India and others

10. C.A,284/89

C.V.Ramana Murty and 3 others
versus '
Union of India aqd others.
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11. 0.A.468/89,

Bhypendra Pal Singh
versus

Union of India and others

12. O.A.488/89,

M, Sundaram
versus
Union of India and others

13, 0.A.942/89,

'P.K,Sahasrabudha
~versus
Union of Indis and others
CJ.A.

14, 377/90.

I.N.Mukhopadhya
- versus
Union of India and others
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Respondents,

The Hon'ble shri B.C.Mathur, Vice Chairman(A).

JusTice

The Hon'ble ShriARBmleshwar Nath, Vice Chairman (7).

The Hon'ble shri G.Sreedharan Nair, Vice Chairman(J).:

For the applicants-
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Mr. R.R.Pillai, Advocate in OA 169/87.

A.G.Abhyabkar, Advocate in OA 267/87
S.F.Saxena,

R.C.Ravlani, Advocate in OA 278/87.
A.G.Abhyakar, Advocate in 0A 425/87.

Advocate for the Intervenor

Kslamkar, Advocate in OA 446/87.

J.Gadkari, Advocate in OA 493/87.

Mr J.Gadkari, Advocate in OA 494/87

V.J.Kalamkgr, Advocate in OA 515/87.

Applicant in person in OA 547/87.

MR A.G.Abhyankar, Advocate in OA 284/89
~ 468/89,942/89,

Mr-V.J.Kalamkar,Advocate in O.A.488/89
Mr S.P.Saxena,Advocate in OA 377/90.

For the respondents~

Mr Ramesh narda;Aévecete s
( .

.R. K. Shetty . M.I.Sethna,

Mr P.M.Pradhan,
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3.

Date of hearing - 204%.90.

' e
Date of Judgment & Order =- 23 SAJ 0

JUDGMENT & ORDER 3

G.SREEDBARAN NAIR, VICE CHAIRMAN

_TheSe applications were heard together as common

questionsof law and facts are involved.

'2. The firs£ 12 applications have come up béfore us on
a Reference being made by a Division Bendh of this Tribunal
to the Hon'ble Chairman under Clause(d) of éub-sectiqn“)
of section 5 of the Administrative Tribunals Act, 1985, for

a decision by a Bench of more than two Hon‘ble Members.

3. The Original Application at serial No.13, namely,
0A_942/8§ was filed after the order of Reference. The
reliefs claimed in that application are identical to the

reliefs in the applications at serial Nos. 1 to 12,

4. . The application at serial No.14, namely, OA 377/90
contains a prayer not to allow the reliefs claimed in the

applications at serial Nos. 1 to 13,

5. The Division Bench of this Tribunal made the order
of Reference as it was ndt in agreement with t;he decisions
of ﬁhe Jabalpur Bench of this Tribunal in Ananthamurthy and
others vs. Union of India (TA 322/86) and Ravindra Nath
.Gupta and others vs. Union of India (QA 104/86), wh}ch were
foilowed by the Madras Bench in ‘K.M.Ralidasan' vs. Union

of India ( TA 1032/86).
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6. The facts in brief: The applicants belong to the
Class~III personnel of the Indian Ordnance Factories. The
ap;licant in OA 547/87 has retired from service. Recruitment
to ClésstII persdnnei of the Indian Ordnance Factories is
governedvby the Indian Ordnance Factories (Recruitment and

Conditions of Service of Class -III Personnel) Rules,1956,
o

for short, the Rules, framed by the President of India in

exercise ot the powers confarred by the proviso to Article

309 of the Conséitution of Indié.

7. The Class-III personnél serviceX consists of the

posts of the following grades, namely :-

Foreman ( including Foreman/Design)
Storeholder

Assistant Foreman

Assistant Storeholder

Ghargeman Grade I ( including Chargemah Grade 1/
Design) ¢ |

Chargeman Grade II
Supervisor Grade 'A!

Supervisor Grade 'B!

'Such posts comprise the following categories of

officers :

l. Engineers -
A. Production
B. Mechanical Heavy
C.Mechanical Light | 94
D.Electrieal
E. Civil.
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2, Chemists

3. Metallurgists

4, Leather Technologists
5. Clothing Technicians

6. Non=Téchnicsal.

™ .: Vacancies in the posts of Supervisor Grade 'B' have |
to be filled up by appointment of qualified apprentices .
recruited and trained, to the extent of 33 1/3%; by promotion,
'on the basis:of selection'list.by the duly constituted Depart-
mental Promotion Committees (D.P.Cs.), to the extent of 33 1/3%,

and the remaining by direct recruitment.

Vacancies in respect of other posts have normally
: o
to be tilled up by promotion aég the employees in the grade
immediately below, on the basis of selection by the D.,P.C.

8. In the wake of the Chinese Aggression in 1962, the

Government of India took steps to make the country self-

sufficient in the production ot arms, ammunition and armaments -

in the various ordnance factories, and accordingly it was
decided to expand the capacities of the exiéting factories and
to increase the strength ot the peisonnel. Witﬁ a view to
attract persons with technical background to the Ordnance
factories, the Director General, Ordnance Factories, who is
the appointing authority in respect ot Class-III personnel,
issued the following circula®y on 6.11.1962 :

" Subject: Non~Industrial Establishment-Promotion-

D.G.C.F. has decided that Diploma holders serving
as Supervisor 'A' (Tech)/Supervisor 'B'(Tech) and in
equivalent grades should be treated as follows :

N el G TRy



(i) All those Diploma holders who have been
appointed as Supervisor °'B' (Tech) (and in
equivalent grades) should on completion of one
year's safisfactory service in ordnance factories
be promoted to Supervisor 'A' (Tech) ( and in
equivalent grades)

(1i) All those diploma holders who work satis-
factorily as Super¥¥sor °'A* (Tech) or in equivalent .
grades for 2 years in Ordr2nce Factory should be |
promoted to Chargemen®.

By way of a clarification, he issued another circular

on 11.3.1963, which is extracted hereunder i-

* gub, Non-industrial establishment- treatment
of Diploma Holders in matter of appointment/ .
promotion.

Ref s This office No.673/A/N1 dated 6.11.62.

So long the position was that Diploma Holders : i
in Engineering were being recruited as Supervisor
'B*' grade and were being promoted to Supervisor °'A’
grade after satisfactory completioh of one year's
service as Supervisor 'B' grade.

It has now been decided by the Director
General, Ordnance Factories that in future
Diploma Bolders in Engineering should be straight-—-
eway appointed as Supervisor ‘'A‘' Grade. '

2. In.view of the decision stated above all
those Diploma Holders who are not yet promoted
to Supervisor ‘A' grade because they have not yet
completed one year service as Supervisor ‘B' grade |
may be promoted to Supervisor ‘A’ grade with effect |
from 6.3.1963, provided their work as Supervisor -
'B' gracde is satisfactory so that they do not
stand at any disadvantage as compared with those
Diploma Holders who are yet to be recruited )
as Supervisor 'A* grade in view of the Director . i
General, Ordnance Factories decisions as stated S
in Para 1 above,

3, Kindly acknowledge receipt."
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9, Evidently, as these two circulars were repugnant

to the Rules, the Government of India, Ministry of Defence,

by its letter dated 28.12.1965 intimated the pirector General
that a minimum period of three years® service in the lower
grade, as is prevailing in other Ministries,should be fixed

for promotion to the next higher'grade. Thereupon, the Director

»Geﬁeral’issuad the following circular on 20.1.1966.,

® Sub: N.G.Establishment- Treatment of Liploma
holders as ex-apprentices service as Supr A Gr.
in equivalent grades in the matter of promotion.

Ref: This office confidential No.673/A/NG dated 6.11.
62 and 4416/A/NG dt. 29.6.65.

The question of promotion of Diploma holders in
Mech/Elect Engineering and Ex-ppprentices serving as
Supr 'A' Gr or in equivalent grades has received
further consideration of the D.G., O.F. who has decide
that in future promotions of all such individuals will
be effected in accordance with the normal rules
i.e. on the basis of their listing by the relevant
D.P.C. ané not merely on completion of 2 years satis-
factory eontinuous service as Supr. A Gr. or equivaler
grades,"
A number of Diploma-holders who were working in the grade
of supervisor 'A' acquired promotion to the grade of Chargeman

-I11 before the issue of the above circular, based on the eariie

circular dated 6.11.1962,

10. One K.B.Bhir, who was appointed as Supervisor Grade 'B’
filed a petition kefore the High Court of Allahabad claiming |
the benefit of»promotion to the grade of supervisor ‘A’ with
effect from 6.3.1963 in terms of the circular dated 11.3,1963.
when he filed that petition, he had already been promoted to

the grade of Assistant Foreman. The High Court of Allahabad
/
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by the judgment dated 1.5.1980 allowed the petition with
a direction to the respondents to promote him to the post
of Supervisor grade ‘'A’' with effect from 6.3.1963 and to
allow the consequential benefits incduding re-fixation of

seniority.

—

11. In 1972, one Virendra Kumar and 74 others filed a

writ Petition in the High Court of Allahabad alleging that
since they have been appointed as Supervisor grade °'A* pur-
suant to the circular dated 6.11.1962, they were entitled to
be promoted to the grade of Chargeman-11 on completion of

two years of service, but it was not allowed though a number
of otlr.er Supervisor *A* had been so promoted, The Writ Peti-
tion having been dismissed by the High Court, they preferred
Civil Appeal No.441/81 before the Supreme Court, It was allowc .

by the following order} :-

» Heard counsel, Special leave granted,

Our attention has been invited by learned counsel
for both the sidés to the relevant rules which goveri.
promotion to the post of Chargeman Grade II, It appears;
that a large number of persons have been promoted to
those posts though they have completed only two years
of service, The Government now appears to insist that
in so far as the appellants are concerned they cannot
be cansidered for promotion unless they complete thre%
years of service, We see no justification for any such m
differential treatment being given to the appellants.
1f a large number of other persons similarly situated
have been promoted as Chargeman Grade IIX after comple-
ting two years of service, there is no reason why the
appellants should also not be similarly promoted éfter
completing the same period of service. We are not
suggesting that the appellants are entitled to be pro-
moted to the aforesdid posts even if they are found L
'unfit to be promoted,

- —r -

r
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we therefbre direct that the concerned authorities
will consider the cases of the appellants for promotion
as Chargeman Grade II and promote them to the said posts
unless they are found to be unfit. 1f the appellants
are promoted they will naturally have to be promoted
with effect from the date on which they ought to have
been promoted.

This order will dispose of the appeal.

There will be no order as to costs.™

/ AIR 1981 sC 1775/

12, This was followed by 6(s8x) writ petitions before

the High Court of Madhya pPradesh wherein they claimed similar
reliefs relying on the judgment of the High‘Court of Allahabad
in the case of K,B.Bhir and the judgment of the Supreme Court
in virendra Knmat's case, The claim was not resisted by the
respondents:as they admitted in the reply that the petitioness
may be given notional seniority from the date of their initial
appointment as Supervisor Grade 'B'. One of these petitions
was by a Science Gréduate, while other five were by Diploma
holders in Engineering. Even regarding the petition filed

by the Science Graduate, namely, M.P.9/1982, it was admitted
by the res-pondents that the petitioner be given notional
seniority as Supervisor ‘A’ from the date of initial appoint-
ment. Based on the said admission ané on the judgment of the

Supreme Court in Virendra Kumar's case, the High Court of

Madhya Pradesh allowed the petitioners the relief to Dbe

treated as Chargeman-II on completion of two years of service
as supervisor ‘'A', as well. All these petitions were disposed
of by a8 common judgment delivered in MP 174/81, the petition

filed by D.S.Chauﬁan and others.
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13. Thereafter, B.H.Ananthamurthy and thirty others, all
Science Graduates, filed MP 108/84 in the High Court of Madhya
Pradesh to treat them as Supervisor ‘A’ from the date of their
appointment and for promotion to the next grade of Chargeman
-11 and for consequential benefits, This Writ Petition, on v
the establishment qf this Tribunal, was transferred to the

Jabalpur Bench and was numbered as TA 322/86.

Ravinder Nath Gupta and 18 others, also Science

Graduates, filed OA 104/86 before the Jabalpur Bench for tie

similar rel#efs.

Theése two petitions were disposed of by the Jabalpur
Bench by its order dated 30.6.1987, the operative portion

of which is és follows

® 8. In the net result, in both these petitions TA 322
of 1986 (Ananthamurthy and others Vs Union of India )
and also OA 104 of 1986 (Ravindra Nath Gupta and others

V. Union of India), we direct that petitioners who are
Science Graduates and such of the petitioners who are
diploma holders shall be treated as Supervisor A from

the daute of their initial appointment and their notional
seniority revised, They shall be entitled to be consi

-dered for promotion to the post of Chargeman Grade=-II

on completion of 2 years of satisfactory service as n
Supervisor A retrospectively, If found fit and promoted

by the DPC-III(C) their notional seniority shall be

refixed for the post of Chargeman grade-II, Chargeman
Grade-I or that of Assistant Foreman as the ase may bg‘
Thelr prescnt salary shall also be so fixed that it is

not lower than the salary of those who are immediately

below them in seniority. They shall not be entitled

to past arrears of pay, but they shall be considered for
furtheer promotion on basis of this revised notional
seniority. "
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14. Following the aforesaid decision, Writ Petition No.
11263/84 in the High Court of Madras filed by Kalidasan and

38 others, which was received by the Madras Bench of this
Tribunal oﬁ transfer and was numbered as TA 1032/86 was
disposed of allowing the applicants therein to be treated as
supervisor 'A' from the date of their initial @ppointment as
Supervisor 'B' and for fixation of their notional seniority,
as well as for further promotion if found fit by the DPC on

completion of two years of service,

15, In the year 1983, some of the Diploma-holders who were
appointed as Supervisor ‘*A* Grade between 1962 and 1966, filed
wriﬁ petitions before the Supreme Court praying that they may
be allowed the same relief that was allowed by the Supreme
Court tp Virendra Kumar and others in Civil Appeal No.441f81.
Those writ petitions came up for hearing before a Bench.. of
two Hon'ble Judges, when on the view that the judgment in
Virendra Kumar's case may requir@ reconsideration, the
petitions were directed to be placed before a 3-Judge Bench,
and accordingly, the matter was considered by a 3-Judge Bench
and was disposed of by the judgment dated 29.3,1989. The Writ
Petitions were dismissed after a detailed econsideration

of the scope and legal effect of the éirculars dated 6.11.,1962
and 20,1.1966 as well as the letter from the Ministry of
Defence, Government of India to the birector General,Ordnance

Factories dated 28.12.1965, in the light of the Rules.

The judgment of the Supreme Court is P.Ramkrishnaiah &

ors v. Union of India reported in 1989(1)SCALE 830.

16. sundar Raman and others filed OA 209/87 before the

A i o B ... AR L A4

Jabalpur Bench which was diposed of along with 7 other applicatiosr
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by the order dated 24.4.1989., There the Jabalpur Bench was
apprised of the judgment of the Supreme Court in P.Ramkrishna-
iah's case. However, holding that the view that the Bench
has taken in Ananthamurthy's case is not in conflict with
the aforesaid decision of the Supreme Court, those appli-
cations were disposed of by the Jabalpur Bench. The operative

portion of the order is as follows :- -

T W BT weee—

" Accordingly, we direct the respondénts to treat the
initial appointment of Diploma holders and Science
graduates as having been made to the post of Supervisor .

< e

‘A, On basis of two years experience as Supervisor
‘A’ they shall be entitled to promotion to the post )
of Chargeman Grade-II on recommendations of a review’
DPC which may be constituted and further promotions on
recommendstions of the review DPC from the requisite
dates when they were eligicle and due to be considered
for promotion on the basis of departmental rules or
executive instructions in the light of Supreme Court's
directions contained in Writ Petition No.530 of 1983
decided on 28.3.1989 (supra) read with their observation r
in the case of Unkion of India and others vs. Soma-
sundaram Vishwanath and others and decision of this
Tribunal in the case of B.M.Ananthamurthy and others
(supra).

e -

The applicants in OA 416 of 1987 are Engineering
Apprentices. Some of them are Science Graduates but
not Diploma holders. They have been trained by the
respondents in the factory and as such they are not
entitled to get more benefit than what has been granted
to the Diploma holders or Science graduates at the
time of their appointments. Therefore, those who on the
date of appointment were Science Graduates shall get
similar reliefs as have been granted to Science Graduates
in OA 51,53,209,215 and 270 of 1987. Applicants whq;,
are neither Science Graduates nor diploma holaers are
not entitled to any benefit. The respondents are furthe
-r direcred to revise the relevant seniority lists
and finalise these after circulation and suitable’
decisions on representations objections if any in the
affected czdres of Supervisor ‘A', Chargeman Grade-II
and Assistant Foreman. On the basis of and subject to
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the recommendations of the Review BPCs refixation of .
the applicant's salaries in their respective posts and !
Cadres shall also be done after allowing proforma
promotions retrospectively but without payment of
back wages on the principle of *no work no pay"'. ;
Necessary action shall be taken by the respondents |
within a period of six months from the Gate of communi-
cation of this order™.

17. We precec@d to discuss the reliefs claimed by the
applicants in the first 13 applications. The discussion
with respect to OA 377/90 will be made separately,

is, Thesé applicants were all appointed as Supervisor
Grade *B* during the period 1959-1966. The mebs relief
claimed by them is to treat them as Supervisor Grade ‘A’

from the respective dates of initial appoihtment, to promote
them to the grgde of Chargeman-II on completion of two years
of service in the post of Supervisor Grade °*A* and to allow
further promotions to the Grade of Chargeman -I,Assistant
Foreman and Foreman accoxdingly, and for refixation ot their
seniority in the grade of Supervisor ‘A’ as well as in higher
grades. The main ground urged in support of the relief claimea
is that in respect of certain others, similarly situated,

the benefit has been allowed and orders have been issued

. refixing their seniority in the respective grades and allowing

monetary benefits,

19. In the replies file: by the reSpondents, it is con-
tended that these applications are barred by limitationk

as the ca&se of action relates back to the date of initial
appointment of these applicants Guring the period 1959-196S,

There is also the plea that all these applicants have secured
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three or_ fz{lﬁrqnotions during the intervening years, and after
accepting the same they cannot seek tox unsettle matters
which have been settled. It is asserted that the applicants
cannot claim automatic promotions baseé on the circular dated
6.11.1962, in view of the Rules which clearly lay down the
principles goveming such promotions. It is also pointed

: Cewd W\ 3.1963

out that the impact of the ~ircularsdated 6.11.1962Lha$’é&

been supexrzeded by the subsequent circulary dated 28.12.1965.

20. On a pefusal of the reliefs claimed by these applicants,
it is clearl tbat what is sought for is to allow the same !
benefits which were allowed by the. High Court of Madhya
Pradesh in MP 9 of 1982, decided alongwith D.S.Chauhan's case,
and by the Jabalpur Bench in the case of Ananthamurthy's case
(TA 322/86)9Min the case of Ravinder Nath Gupta's case
(0.A.104/86), and by the Madras Bench in Kalidasan®s case

(TA 1032/86). '

21, It was submitted by the counsel of the applicants that
steps have been taken for the implementation ofl the decisions
in the aforesaid c ases, and henc;e, if the applicants are
also not allowed the same benefits, they will be materially

affected, It wag emphasised by them that, at any rate,

as the applicants are similarly situated and circumsgtanced,

the failure to extend the benefits to the applicants isg |

b 0| | | . . - @ - Y

discriminatory and violatlve of the equality clause enshrined 1
in the Constitution of India. The circumstance that the 2 ‘
respondents did not contest the claim of the petitioners

before the High Court of Madhya Pradesh and expressed their
willingness to extend the benefits of the judgment of the i

Supreme Court in Virendra Kumar's case was stressed by them.
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It was also brought to our notice that the decision of

the Madhya Pradesh High Court in D.S.Chauhan's case was

challenged by the respoq§ents before the Supreme Court in
SLP 5987-92 of 1986, but:;aékélsmissed on 28.7.1986 and,
thereafter, as regards the petitioners in these writ peti-
tions the respondents have implemented the decision of the

. High Court on account of which the seniority and promotionsl
chances of these.applicants have been affected., It was

argued that in deference to the ratio of the decision of

the Supreme Court in Amrit Lal V. Colldekitaer,Central Excise,
1975 SCC(1&S) 422, when a citizen has approached 88 a court '
of Law and obtained a declaration of law in his favour, ﬁ
.others in like circumstances should be able to rely on the
sense of responsibility of the department concerned and
- to expect that they will be given the benefit of the declaration
without the need to take their grievances to Court. Reliance
was also placed on the decision of the Principal Bench
of this Tribunal in A.K.Khanna and ors v. Union of India
(ATR 1988 (2) CAT 518), where it was held that an employee
who is not a party in the earlier litigation and & similarly
Placed, is entitled to get the same reliefs as were granted
to the earlier litigants, because by not extending the beneftts
- Sl e e
a éhecwebian would take Place theeeby violating Articles 14
- and 16 of the Constitution of India. It was highlfghted that
the injustice that has been caused to these applicants by
the grant of the benefits only to those who épproached the
Court and got the verdict in their favour, has to be alleviated
on the basis of the principles of natural justice,

22, As against this, the counsel of the respondents submitted;;

_ ce e e F AT wmoia T T
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that the applicants cannot claim any benefit under the
circulars relied upon by them as they apply only to the
Diploma holders and not to the Science graduates and that
there is no scope for treating the applicants who were
appointed only as Supervisor Grade °‘B' as having been appointed
as Supervisor Grade *A' or for the grant of accelerated A
promotions, as neither is warranted by the Rules, It was K b
submitted that the concession that was ﬁéde in the writ
Petition before ¥he High Court of Madhya Pradesh cannot be
relied upon by these applicants., It was further stated that
all these applicatiens are barred by limitation as the relief}
claimed dates back to the 60s. It was emphasised that, in

any event, after the decision of the Supreme Court inRam~
krishnaiah's case, the claim of these applicants cannot be

sustained at all.

23, The reliefs claimed by these applicants fall under

three main heaas s

(1) To treat them as Supervisor °*A* frocm the
respective dates of initial appointment as

Supervisor grade °'B°’,

(i1) 'To be promoted to the post of Chargeman-II
" on completion of two years of service as

Supervisor Grade °'A°*,

(iii) Consequential refixation of seniosrity
in the different grades and monetary benefits.
»
24. Evideﬂtly, these reliefs are claimed on the basis of
the circulars issued by the Director General, Ordnance-
Factories on 6.11.1962 and 11.2,1963 extracted earlier.

The £ act that such reliefs have been allowed to some other

supervisors by the judgment of the Supreme couft in virendra

R - ) P T SaY D IRy S g
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Kumar's case and by the decisions of the High Court of
Madhya Pradesh in D.S.Chauhanls case and of the Jabalpur
Bench of this Tribunal ha8§ also been pressed into service
for claiming these reliefs. As such, we-progee& to consider

the'sustainability of the reliefs from both the above angles.

25, At the outset, it has to be pointed out that both
the circulars relied upon by the applicantc govern only
the‘Diploma-holéers’though both Diploma-holders in Engineering
as well as Graduates in Science were eligible as per the
Rules for appointment to the cadre of Supervisor Grade °'B‘,
the former for the technical posts falling within the grade,
and the latter for the non-technical posts. This is gX¥ear
from Appendix -°C*' to the Rules. As regards the technical
posts, a pass in the Matriculation Examination preferably
followed by one year's practical research/teaching expérience
by itself is sufficient qualification. Those who have
served regular apprenticeship of not léss than three years'
duration in the trade, and those who have served in the
particular trade for a total period of not less than 10 years
- out of which three years is to be in a junior supervisory
capacity als;i;gthin the eligible categories for recruitment
to the technical posts in Supervisor Grade *B'. It was with

a view to induct persons having the requisite practical
training by expansion of the s taff to meet the urgent need

of increased production of arms, ammunitions and‘armanents
that the Director General, Ordnance Factories, issued the
aforesaid circulars giving sufficient incentive to the
Diploma-holders in Engineering. Some of these aprlicants
were in the service of the respondents at that time in the
grade of SupérviSOt Grade *B*'. Being & Graduates in Science

and as such holding only non-technical posts in the grade ,
they were not given the benefit under the circulars. Indeed,

it was never intended to confer the benefits OR ai%

i
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. sustainable., There is force in the submission. The Rules

18. ’ &

Graduate in Science,

26, It was submitted by the counsel of the applicants
that as the Graduates in Science are also aﬁpointed as
Supervisor Grade ‘B' and are discharging the same duties

as the Diploma-holders such discrimination is vitiated, wWe
are afraid, it is tco late in the day to advance such an
érgument. The circulars held the field during:the period
1962 to 1966, when no Science Graduate) ever chése to assail

the same on the ground of discrimination or arbitrariness.

27. It was pointed out by the'counsel of the respondents
that even as regards the Diploma holders covered by the
circulars, the provisions contained therein which are repug-
nant to the Rules governing the recruitment to the post of

Supervisor and for promotion to the higher grade are un-

have been made by the President Qf India in exercise of the
powers conferred under the proviso to Article 308 of the
Constitution of India, and, as such, a circular issued by

the Director General, Ordnance Factories, containing any
provision repugnant to the Rules‘is bad, It is to be noted
that, realising the same, the letter @ated 28.12.1965 was sent
by the Ministry of Defence, Government ©6 India, to the
Director General that the minimum period of three years*
service in the lower grade prescribed by the other ministries

for the purpose of eligibility for promotion to theé next

highér grade has to be insisted upon, and pursuant to 1tf“
thé Direétor General issued.the circular dated 20.1,1966.
1t cannot be doubted that thé provisions‘contained in the
circulars of 1962 and 1963 for initial appointment as Super
~-visor *A' and for automatié promotion after two years in

that grade to the Grade of Chargeman-11 are opposed w—ure L‘*
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to the Rules, according to which there is no scope for

[/ th@ cacré djrect appointment to[phe next higher cadre of Chargeman-

of Ssuper-
visor ‘R'
or for
promotion
to

11 without an assessment of fitness by & DPC.

28. ‘Nevertheless, what has transpired is ihat some
Diploma-holders in Engineering got the benefit of the

circulars of 1962 and of 1963, during the period while they )
were holdingthe field. Hence, claiming the same benefit,
K.B.Bhir, who was appointed as supervisorf approached the |
High Court of Allahabad and his Writ Petition was allowed

on 1.5.1980 with a direction to the respondents to promote

him to the post of Supervisor 'A' with_effect from 6.3.63

and to allow the‘consequential benefits. Virendra Kumar |

énd 74 others who were appointed as Supervisor ‘A‘* baseé

on the circular of 1962 also approached the High Court of

Allahabad claiming automatic promotion to the grade of

' Chargeman-II:T%ough the Writ Petition_yas dismissed by

the Allahabad High Court, in Civilfgppéal No.441/81, the
Supreme Court allowed the prayer and directed the respondents
to consider thém for promotion to the grade of Chargeman-11
unless they are found unfit, after the completion of two
years of service. Thé respondents have contended before

the Supreme Court that they cannot be considered for such
promotion unless they complete three years of service, eviden-
tly on the basis of the instructions contained in the letter
from the Ministry of Defence dated 28.12;1965 and the pro-
visbons in the circular dated 20.1.1966. However, it was

held by the Supreme Court thati? large number of other persons

similarly situated have been promoted as Chargeman-Grade II

after completing two years of service, there is no reason why

the appellants should also not be similarly promoted after ;
i

completing the same period of service,

«/”/?/-M
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29, Drawing inspiration from the aforesaid judgment

a number of Diploma'holders approached the High Court of
Madhya Pradesh with writ petitions. Alopgwith them some
Graduates in Science also filed Writ Petitions. It so
happened that all these petitions were disposed of together
by the common judgment in D.S.Chauhan‘s case ( MP 194/81).
By the judgment all thes petitioners were allowed the
benefit granted by the Supreme Court in Virendra'xnmar's
case. It appears that the respondents therein did not
dispute the claim of the petitioners to be treated as
appointed in the grade of Supervisor ‘A’ from the dates of

their initial appointment.

30, This was followed by Ananthamurthy and 30 othery
Science Graduates by £iling MP 108784 in the High Court of
Madhya Pradesh, They prayed to treat them a8s Supervisor ‘A’
right from their appointment in the cadre of supervisor ‘B’
and for promotion to the grade of Chargeman-II and for
consequehtial benefits, This Writ Petition was transferred'
to the Jabalpur Bench of this Tribunal and was numbered as
TA 322/86. lTheré was an Original Application ( OA 104/86)
before the Jabalpur Bench filed by Ravinder Nath Gupta
and 18 other Science Graduates claiiking Ehecfimﬁifr reliefs,
These two applications were disposed oftﬁngﬁé Jabalpur
Bench., Despite the fact that the applicants were Science
Graduares, f&llowing the decision of the High Court of
Madhya Pradesh in D.S.Chauhan's case, the benefit was
. allowed to these applicants. The operative portion of;ghe.
. &on Peveqrain- 13,

judgment has been extracted earlier, In view of thig
judgment, the Madras Bench. allowed the identical reliefs

to Kalidasan and 38 otherx Science Graduates in TA 1032/86,
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31. It was emphaﬁically submitted by the c ounsel

of the applicants that in view of the above,denial of the

same benefits to these applicants is per se arbitrary ’
and illegal, and that the respondents are_totally un- ;
justified in not allowing the benefits to.all who are ' §

similarly situated. )

,32... ' This takes us to the second facet of the sub- _—
missions of tﬁe counsel of the applicants. When a Court
after analysis of the rival pleas enunciates a proposition
of law and based on it allows certain reliefs to some
civil servants who are app;icants before it, normally it
behoves the Administration to extend the benefit of the
relief to other civil servants similarly circumstanced.
But 1n'¢ertain circumstances, the principle cannot be
applied. Ohe such instance is where in a subsequent
pronouncement the Court holds that the enunciation made

in the earlier case is without due fegard to the entire
facts and circumstances, and on that account arrives at a
different conclusion. This is exactly what has happened in

the instant case, as.is clear from the following.

33. After the judgment of the sSupreme Court in
virendra Kumar's Case, some of the Diploma-holders

who were appointed as Supervisor Grade *A' in the

various Ordnance Factories during the period 1962-1966
filed writ petitions before the Supreme Court praying that
the relief that was allowed to the petitioners 1in virendra
Kumar's case may be allowed to them as well, when these
petitions came up for hearing before a Bench of two Judges,

on the view that the judgment in virendra Kumar's case

may require reconsiderat ion, in order to look into the
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correctness of the judgment and the question whether the
relief allowed there can be extended to the petitioners

in ;he Writ Petitions, the matter was placed before a
larger Bench of three Judges. After considering the matter

in-depth, if we may say so, with respect, the Writ Petitions

 were dismissed by the judgment delivered on 29.3.1989.

That is the judgment in P.Ramkrishnaiah‘zvs. Union of

India, 1989 (%) SCALE 830.

34. 1t ;s clear from the judgment of the Supreme Court
that the main plea which was put forward was that in
case of the same relief allowed to Virendra Kumar and others
was not granted to the writ petitionere)\ they are likely
to be junior to the fcrmer as well as the petitioners in
the writ petitions decided by the High Court of Madhya
Pradesh, Adverting to the circular issued by the Director
Geceral on 6.11.,1962, after noticing that it is only an

' by WS Suprewe Couvl
executive instruction, it was held that notwithstanding
it the procedure for making promotion as laid down in
Rule 8 of the Rules had to be followed and it could not
be abrojgated., Reference was made to the orders contained
in the letter from the Government of Indie dated 28.12,.65
prescribing a minimum period of service of 3 years in the
lower grade for promfétion to the next higher grade and
the circular issued by the Director Geheral on 20.1,1966
doing away with the accelerated chance of prcmotion
and relﬁgating Supervisors ‘A' in the matter of promotion

to the normal position as it obtained under the Rules.

Referring to the judgment in Virendra Kumar‘'s case, 1tX
was pointed out that when that case was heard neither
the order contained in the letter dated 28.12.1965, nor
the circular dated 20.1.1966 and the legal conseguences '

flowingtherefrom was brought to the notice ofthe Court or

was not prcperlg‘empyceised. It vas held 1
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® For aught we know,1f the effect of the order dated
28th December, 1965 and the circular dated 20th January,
1966 had been properly enphasised at the time of
hearing of Civil Appeal No.441 of 1981 its result may
have been different.”

It can be gathered from the judgment that about 1,175
Piploma holders were gearuited during the relevant period
due to the acute need of the Ordnance Department, and that
out of them 625 were promoted to the post of Chargeman-II
based on the circular of 1962 and the remaining 550 weré

denied such promotions, since the instructions contained

in the letter dated 28.12.1965 and the subsequent circular

dated 20.1.1966vcame into fafce by then. It was held that
Supervisorg *A' who have been so'promoted stood in a class
separate from those whose promotions were to be made thereaften
and, as such, the fact of their prombtion cannot constitute
the bagis for an argument that those Supervisors 'A* whose
cases came up for consideration for pramotion thereafter

and who were prohoted in due course in accordance.with the
Rules were discriminated against, as they apparently did

not fall in the same category.

35. When the relief of accelerated promotion based on
the 1962 ci:calar was thus negatived in the case of the
Diploma holders holding the position of Supervisor °‘A°’,

it is idle to contend that the said benefit is to be allowed
to the Science Graduates, who be it noted, were not covered

by the circular at all,

36. Counsel of the applicants took pains to sustain
the decision of the Jabalpur ﬁénch in R.J.Sundara Raman

v. Union of India ( o;A. 209/87) and the connected appli-
cations,delivered on 24.4.1989 subsequent to the aforesaid-

/ .
decision of the Supreme Court. In this connection, the
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following passage from that judgmentyas brought to our
attention

* There is no conflict in cur aforesaiddecision above
and the recent decision of the Supreme Court cited
above. This Tribunal unlike the High Court had not
directed that automatic promptions should be given

to Supervisor ‘A’ to the post of Chargeman-II on ~
completion of 2 years ot satistactory service but only
held that he was entitled to be considered subject to
selectiqon by DFC etc, In other words the procedure for
promotion would be governed not by the circular of

LG OF of 6th November,1962 but by the subsequent order
datea 28.,12,1965 read with circular of 20.1.1966 a
distinction which has been succinctly brought out in
the aforesaid judgment of the Hon'ble Supreme Court

in Writ Petition ( Civil) No.530 of 1983 decided
recently on 28.3.89. In other words while disposing
off TA 322 of 1986 in the case of B,H.Ananthamurthy
and others vs. Union of India and others decided on
30.6.87 this Tribunal had not closely followed the
decision of the M.P.Bigh Court in similar cases in
the wake of Supreme Court's judgment in Civil Appeal
No.441 of 1981 (Virendra Fumar and others vs. Union

of India and others) but was more in line with the
subsequent decision of the Supreme Court in Writ
Petition(Civil) No.530 of 1983 cited above."

-

37. From the operative portion of the judgment of the
Jabalpur Bench which we have exteacted earlier in para?wﬁij3

the respondents were directed to treat the fnitial appointment

of Diploma holders and Science Graduates as havipg‘been made
to the post of Supervisor *A' and they were also directed

to be consicered for promotion to the grade of Chargeman

II on the basis of two years' experience, on the reconmmep-
dation of a Review DPC to be constituted. Though the promotio
was directed to be governed by the result of the recommen-
dation of the DPC, it is to bé underlined that againran

experience of only two years as Supervisor ‘A* was required,

-

—

The said direction being clearly "opposed to the instructions”em
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conta¥ned in the letter of the Ministry 6f Lefence,

Government of India,to the Director General, Ordinance
Factories, dated 28.12.1965,and in the circular issued

by the Director General on 20.1.1966, cannot be held to

be in accordance with law and in consonance with the

judgment of the Supreme Court in Ramkrishnaiah's case.

To us, it is clear that it is only a reiteration of the }

direction in Virendra Kumar's case.

38; It waé argued on behalf of the applicants that
since the relief claimed in Ramkrishnaiah®'s case only
eelated to promotion from the cadre of Supervisor *A*

to that of Chargeman II, the first relief claimed by these
applicants to treat them as having beeﬁ'appointed to the
cacdre of supervisor 'A* from the respective dates 6f their
appointment, has to be allowed. We are unable to agree.,

The fallacy in the argument lies in ignoring the basis for
negativing the relief in Ramkrishnaiah's case. As a matter
of fact, the deemed appointment as Supervisor 'A' is claimed
only on the strength of the circulars of 1962 and 1963,

the provisions of which were found as repugnant to the
Rules, and over and above that supersedeé¢ by the instructions
in the letter dated 28,12,1965 and in the circular dated
20.1.1966. That apart, when the circulars of 1962 and 1963
do not take in Science Graduates, as pointed out earlier,
the applicants cannot clalm relief on their strength.
Then,what is left is only the grant of th& beneflt GJ the
High Court of Madhya Pradesh in L.S.Chauhan's case and

by the Jabalpur Bench in the case of Ananthamurthy's case
and Ravinder Nath Gupta's case. The former judgment was B

based on the concession of the respondents in the reply F

to the writ petitions agreeing to allow notional seniority
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as Supervisor ‘A’ from the date of initial appointment as
Supervisor ‘B'. It was taking the aforesaid judgment into
consideration and by placing reliance on the Judgment of

the Supremé Court in Virendra Kumar's case, the reliefs :
were allowed by the Jabalpur Bench in those cases. fhe Madras;f
Bench ih Kalidasan's case has only followed the. decision 4
of the Jabalpur Bench. As such, these juagments are of no

assistance to the applicants,

+

39. There is yet another aspect as regards this matter.
Codve ot

Although the issue of deemed appointment to theggupervisor

[ ]

Grade 'A' 3id not directly arise in the Ramkriéhnaiah's,c@§L,

We
ot reasonings in that judgment to negative an accelerated

promotion'to the cadre of Chargeman II, claimed by the
petitioners therein, apply.s to this'issge as well, Despite
the fact that the relief relating to accelerated promotions,
to the cadre of Chargeman II was allowed by the Supreme
Court in in:Virendra Kumar®s:=case, though the petitioners
in Ramkri;hnaiéh‘s case weré similarly situated, it was not
allowed to them for the reasons stated in the judgment.

The same reasonsapply in the matter of the relief. claimed
by these applicants for deemed appointment in ibe cadre of
Supervisor 'A';“based on the judgment of the Madhya Pradesh

High Court and of the Jabalpur Bench,

40. Lastly, it was argﬁed by the counsel of the applicants ﬁ
that wheén a revisionad seniority is being made pursuant to!
the decisions of the High Court of Madhya Pradesh and ofL
the Jabalpur Bench, the applicants will be affected and

hence, on principles of natural justice, they have also to
be allowed tﬁe same benefits. We are not in a position to

invoke any principle of natural justice so as to sustain

the reliefs claimed by the applicants. If the revision of_~Af
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seniority is made by the tespondents. it can only be

on the strength of the decisions of the High Court of
Madhya Pradesh and of the Jabalpur Bench of this Tribunal,
which the respondents are bound to implement, so long as

they are not reversed on appeal,

41. 1In view of the foregoing discussionf, we hold that
the applicants are not entitled to any of the reliefs

prayed for,

42, In two of these applications, some Supervisors

who have been recruited under the scheme of Apprenticeship
havé filed petitions to intervene, which were allowed.

They oppose the reliefs claimed by these applicants on seme

some of the grounds which we have dealt with above,
43. These applications are dismissed.

44, In OA 377/90, the applicants are persons who hzve
joined the service under the Apprenticeship trainiﬁg scheme
and on completion of traiﬁing were appointed as Chargeman
I1. They pray for cancellation of the orders issued by

the Ordnance Factories Board on 30.1.1989, 2.2.1989,
4.2,1989,25,2,1989 and 10,.,7.89. These orders have been
passed by way of mfigation of seﬁiority consequent upon

the judgment Qf the Jsbalpur Bench and of the Madras Bench.
Since the applicants have not impleaded the persons who
will be affected by the quashing of these orders, the relief
cannot be allowed. Moreover, when these orders have been
issued in deference to the judgments of this Tribunal, which

the respondents were bound to implement, they cannot be

faulted,



the seniority Wes been recast, the remedy of filing of

modified by the administrative orders dated 6.11.1962,

.to declare that the reliefs claimed by the Science Graduates

28.

45, The second relief is to protect the seniority.

It is dependent upon the first relief and, as such, it
too cannot be allowed. Of course, if the applicants were

aggrieved by the aforesaid judgments on the basis of which

petitions for review wés there,
g
46, The third relief is for declaration that the Rules

cannot be treated to have been amended/superseded/altered/

11.2.1963 and 29.6.1965. We have already held that these

aédministrative orders, so far as they are repugnant to .

the Rules, are bad in law, The latter part of the relief

in various applications pending before this Tribunal atc
different Benches on the basis of the administrative orders
are inadmissible in law.’cahnot be allowed as it concerns;
various other applications before various éenches of this
Tribunal and as the applicants.therein are not impleaded
in this application. The last relief ® to dismiss all
applications before the Tribunal for an adjudication «

on the instant subject matter? has to be referred only

for the purpose of rejecting the same,

47, 1t follows that the application:c has to be
8ismissed, subject to the finding}{ that the Rules
cannot be treated as superseded by the administrative !
orders dated 6.11.1962, 11.3.1963 and 29.6.1965, so ’

far as they are repugnant to the Rules. We do so.

},
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48, Before parting with these Cases, we would like to

place on record the able assistance rendered by the

counsel on either side,




