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=" CompTROLLER AND AUDTTOR GENERAL - ‘Respondent T
UF INDIA Phireozshah KotlaW . .

Neu Belhi, and 7 ors.
Me ,RAMESH DARDA

Advocatg for the Respondent (s) -

CORAM

The Hon’ble'Mr. U.C.SRIVASTAVA, Vice<Chairman,

The Hén’ble Mr P+S.CHAUDHURI, MEMBER (a)
1. Whethe_r Reporters of local papers inay l')e allowed to see the Judgement ¢ \
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgemént ?

. 4, Whether in needs to be circulated to other Benches of the Tribunal 7 o1



BEFDRE THE CENTRAL ADNINISTRATIUE TRIBUNAL.
BOMBAY BENCH
Camp AT NAGPUR

Arun Laxmlkant Chati
238 Hanuman Nagar _ ‘ e . , ] .
Nagpur o C ) eees Applicant

V/s
Comptroller and Auditor General of India
Phirozshah Kotla Marg o
New Delhi and 7 others, - . «se. Respondents

CORAM ¢ HON'BLE JUSTICE SHRI U.C.SRIUASTAUA che-Chazrman,

HGN'BLE SHRI P.S, CHAUDHURI, MEMBER (’)

'APPEARANCE

Shr1 Mohan Sudame, o - -
Adv, for the appllcant T

Shri Ramesh Barda, Coumsel
for the respondents, (Govt’

ORAL_JUDGMENT: . DATED: 9,7

. 21991
PER 3 U.C.SRIVASTAVA, Vice-Chairman) '

The applicant, uho at the relevant point of time

' was uorklng as Section Officer in the office of 301nt irector

of Audit Post and Telegraph Department, Nagpur, flled writ

Vpetltlon na. 1200/1085, which is transferred to thls Trlbunal

»

for d90131on, praylng that the order oF promotlons of respondent

No.5 and also the promotlon orders oF respondants No 647 and 8

and alsc the further promotion order of‘respondentﬁyo 5 dated: 1.3.84

be quashed and that respondents l to 4 'be directed to promote the
appllcant as Section officer .and also as Assistant Auditor with

retrospective effect 1.e., from the date on which his Juniors -
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/bnd for all the consequential benefits,

2, : The appllcant was appoznted as LDC in 1957 in the
offlce of Dlrector of Audlt and Acccunts, P and T Nagpur.

He was conflrmed on 1,3, 1960. He -was promoted to the Post

of upc only in 1065 although he had passed the departmental
promotion examination in 1862, as thgre was a ban for further
promotion,. The hext'prqmotignél post is Subordinate Accounts
Service fdr which another dépaftmehtﬂ examination knoun as
SAS, which ;é in two parfs, is required to be.passed, The
-éppiicant pas§éd both the parts of SAS and so became fully
qualified for'beingfpromotéd to -the post of Section Officer

But the app11Can£ was hotxérométed énd‘his jhniors were promoted
in ;é?d and 1976 and it vas onl; in 1979 that he uas so
pbomoteé..'rﬁe apblicant'coﬁtended that decentralisation of

the Pand T Audlt Offices Las done For Admlnistratlve convenlence.
'Before decentrallsation the Nagpur P and T Rudlt Office was
covering four 5¢ es-viz, Ra;asthaﬂ, Nadhya Pradesh Gujarat and

maharashtra. ‘The decentra11 ation was to take place in

- stages in a phased manne?. Jaipuy¥ Audit Office for Rajasthan

was formed on 1,12, 1969 .and BhOpal Audit OFFiée for latha Pradesh
Pn l 7*&971 o+ The neu offlces were manned by staff volunteering

-to go there from he parent office at Nagpur. In order to prptect
‘the promotional avenues of staff from the parent office at Nagpur

the neu officeé.should invite volunteers from the parent office

for being promated to higher grades.' An agreement was arrived

" .at between the Government of India and all India Non-Gazetted

Audlt and Accounts Assocxatlon in this and giving promoticn to the
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.f,stéff from the parent office andthe relevant clause on which the

applicant relies is

.

b . "_ . .

\P(Ii)‘ ~ +Staff of all categories of the parent office,
to be selected on the basis-of their seniority amongst the
volunteers whd go on promotion to the new office on
permanent transfer®, ' : :

The applicant has also stated that the SAS Manual of Comptroller
and: Auditor General was follouwed and consequently this Mangual also

governs -the matter of promotioh.z It is submitted'that para 180 of

_thisimanﬁuél reads. as under $°

1180 ¢ No person who has .not passed the
Departmental e xaminaticn prescribed in .

Section II of ‘this “hapter is eligible for appointment
to the Subordinate Accounts Services., -

Prfoviced that the Comptroller and Auditor

General may, on his oun initiative, himself

waive this requirement in gpecial cases," -

36 ' On behalf of the resbondents it has been contended
that-the DPC did not find the applicant suitable in preference
tq othérsland that is why he was passed over'by others., The

.criteria for promotion is-fitﬁess-cuhqseniority. A reference

" is made .to para 178 of this Manual, which reads as under ¢

"178: subject to the orders contained in this
Chapter and subject also to any orders which
may- be issued:from time to time by the
Comptroller and Auditor General, appointments
. to the Subprdinate Accounts Service are mace

' by, the Accountants General etc, partly by
confirmation of eligible Apprentices/SAS Acc=-
ountants on probation but mainly by promotion

- af the eligible clerks in their offices and the
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: Divisional Accountan.s under .their control
- . (subject always to the condition that the
: ellglble persons are also qualified in the

opinion of the appoxntlng authority by ability,
character and experience to discharge adequately
"and efficiently the duties required of the
incumbent of a post in the Subordinate Accounts
service).".

The rule thus vests various pouers in the appointing authority

and empbagis is on ability charéctgr and experience.

&. . So .far as the character and exﬁeriencé of the applicant

'are concerned there is. no denlal of the facts that the applicant's

character is good and he -has suff1c15nt experience, His ability
has not - been questloned by the appoxntlng authorzty and nothing
hgs been brought tolour notlce- that the appointing authority-
at any'ﬁoint'of time judged him to be Qnéuifable for promotion

and that any warning or notice or any_bthér material to that

. effect ‘was issued and he improéed'éuﬁsequenfly.
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5. . The ‘cases are. to be referred to OPC. accordxng
to SAS ryles and no Case has been referred to tha DPC and
tha appointing authorlty cannot substltute himself for DPC

uhxﬂh has Jurlsdlctzon 1n the matter. No rule or.order

-has besen brought to our notice that the. su1tab111ty need not be

judged by oPC, Ihere is no affldau1t and there isrmthing an

record by which.it can be stated thatftﬁe.applicént is found not

suitable and reasons .for the same, 'They have not also. stated why

thexappiicéntfuas found ‘unfit -when ‘he was given promotion after
'promotiqn:earlier; fﬁccording;y, the non-promotion of the applicant.

. is arbitrary and unuar:anied;by laiy,
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6o We hereby direct that the applicant's promotion

shall be deemed to be the date on which his juniors wele

promoted, The promotion will be notional and his seniority'qill
’ [

be fixed according to this placemenf.‘ Arrears uiii houever,
be payable from the date he assumes charge of the upgraded post.

(p S, CHAUDHURI) (U.C.SRIVASTAVA)
MEMBER () L VICE-CHAIRMAN



