i

ey

EAndt . %

NEW BOMBAY BENCH
NEW BOMBAY

Transferred Aggllcatlon No= 528 /87

'BEFORE THE CE RAL'ADMINISTRATIVE TRIBUNAL<ij:5

Ms. Usha Savara : eo's ., Applicant
vs
1) The Union of India through

the Ministry of “Finance,
(Depttt. of Revenue)

2) C.D.Basu, Commissioner of Income Tax , .
Allahabad and 33 otherss oo . Respondents.

Coram: Hon'ble Mr.Justice U.CJ/Srivastava,Vice=Chairman

Hon'ble Mr. M.Y.Priolkar, Member(A)

Appearances:.

Mrs MJAJMahalle, ' ' q
for the applicant Dated: 2_’3{5?91 '
Mr., P.M.Pradhan IR

for the respondents

182

_Judgement \ .

(Per: Mr. Justlce Ul Srlvastava Vice=Chairman) s
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The applicant, then Commissioner of Income Tax Level 11,

filed a writ petition before Bdmbay High Court: praying for.
issue of writ in the matter of mandamus ofder or direcfibﬁs

for‘setting aside order of promotion dated 5th March 1984

in its entigety or at least promotion of Respondents l7 to 35
who were junior to her as Comm1551oner of Income Tax Level=l,

and for holding a fresh meetingof appropriate Departmental

L Promotion Committee {for short D.P.C.) for selecting Commissioner

of Income Tax ( for short C.I.T.) level-II { for short L-II)
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for promotion to the post of C.I T. Level=I (for short L-I)
with effect: from 29th February 1984 or the entire 35

vacan01es or lesser vacanc1es after consmderlng her case

1gnor1ng any uncommunicated adverse remark including

. " £all in the standard® of performance and to fix her seniority

1n the cadre of C.I.T Level-I and to pay her difference of -
salary and allowance with 1nterest. A prayer for confirmation
and feeder promotlon of Respondents 2 to 30 to be kept
subject to result of writ petltlon was made., After comming
in force _of Central Administrative Tribunals Act the writ

petition was transferred to the Tribunal and in the mean time

‘applicant also retired from service.

2, The applicantxﬁimedd the service as 1Income Tau
, b -
Officer Class I in All India»Revenue Service after becoming

successful in the competltlve examinatiow. After intervening

‘ promotlonsshe was promoted as C I.T. Level II in the year 1980

and retaining her seniority was posted as C.I.T.' (Appeals III )

at Bombay'.'

3. For the next hlgher post viz. C.I.T. Level=I, a&ack
in fact is only a time scale promotion v1z. from the scale
of 2250 to 2500 $i the scale of Rs.. 2500-275Q, fhe selection
whicafselection gn merit is made by a Departmental Promotion

Y . 4
Committee{ for short D.P.C.).The D.P,C. comprises Chairman/

w”

Member Union Public Service Commission as Chairman

Secretary, Ministry of Finance : Department of Revenue,

Chairman Céntral Board‘of ﬁirect Taxes and one Member of

: _Central Board of Dlrect Taxes. The &e-commgndationgof the

D.P.C. are subJect to the approval of the Appointing Authoritywl
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44 Under the Departmental Circular D.,P.C. is to me

every year and - this practice for meeting of D.P.C. every

| yeér held good upto December 1983 when the same was withdrawny

- The previous D.P.C. met. on 29.4,82 and draw a panel of 352

officers.: The next D.P.C. did not meet within a year but

" met on 30-9-83 and out of a list of 36 officers,placed 34

: o hask™ ' :
officers: "z select” 7 dropping two only including the
o5 _

applicant., The applicant}grievance is that delaying the meeting
of D.,P.C. the Principal _Réspondent in this'qase enlarged the
zone of choice and those ~who. otherwise were not within

the zone of consideration within one year of the meeting of
earlier DPC viz. ‘completlon of two years of service as C.I.T.
Level II were alsobincluded_in the zone of consideration and

if that would not have been done her name in all events

would haVe been on the select panel.

5e Admittédly the vacancies vupto 31.12.83 were 36 and
consideration for all the vacancies was made from a.list of
58 eligible-Officers. Out of these 36 respondents ’E%?;xwere
'so selected,19 were junior to'the‘applican£ and 10 wére not
eligible if D.P.C. would have met within a period of one year
of -the previcus D.P.C. meeting. The D.P.Cﬂ.classifies the
offiber;excluding those'considefed unfit foi promotion as
'outstanding', tvery goodf‘ aﬁd'good‘on the basis of merit
asseffed  after examination of record of service) The applicant
was placed in the ca%egory.of"good ' bi;dAD.P.C..which
placed 36 officers in the category of 'ouégtanding' and

'very good' thereby excluding the applicant from  promotion
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6. The applicantégrievance is fhat her service record

is very good, and she having been assdﬁ%d to be of that
category in 1980 -was promoted as C.I. T. Level II and if

there was an adverse entry thereafter, then asseﬁeat taking

her explanation or if ‘there was fall in standard’ then without

apprising her of the same)‘and taking her éxplanation as .

was enjoined under the Departmental Circﬁlars dated 2nd

March 1968 and 20th May 1972 having the force of law the

same could not have been considered in lowering down her merit
resulting in her super ession giving a go bye to her senlorlty.
which in fact could ‘not have been excluded in maklng

promotion. - Sy

7. - In the absence of  statutory rules the exetufive

- instructions p¥riake ‘the nature of rule and guide the

matters they ﬁre51de. Regarding Departmental Promotion
Committees and the procedure to be followed b;ta;% the matter
or ptomotion the Office Memorandqm issued by the Government
of India dated 24th December 1980 was the Rule or instructions
guiding promotion at the relevant point of time. The O.M.

which was issued after consulting Union Public Service

'Comm1551on prov1des that the D.P. C. shall restrict the

field of choice %{iareference to number of clear vacancies proposed

‘to be filled in the year, Where the number of eligible officers

in the feeder cadre is less all the officers eligible oshoudd

' he coiisidered, D.P.C. is to meet a$ regular annual intervals

~and where no such meeting is held -in any year the 'Appointing

Authority should recopd a certificate in breach that

there were no vacancies to be filled during the year., If

however, D.P.Q. could not ke held.for‘ reasons beyond control
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even-though vacancies arise during‘fhat year or year
the first D.P.C. that meéﬁs is to foilow the
procedure preécribed. The procedure so prescriked

in the said O.M. is that actual number of regular
regular vacancies that arose in each of the previous years
and regular vacancies to be filled in the current yeaf

are to be determined and for each year those officers

also w?uld be  within the field of choice with reference
fo that year only and thereafter select list is to be
prepared plaCing the::list of rearlier vyear over that

of next year.and so on. For preparing panel record

of that officer 6nly upto that year is to be'taken

into account and not that of subsequent yeary

- The selebt list $o drawn would be operative only

for one year and in any case it would cease to be in

force after 10 monthsor wheﬁ the fresh list ié prepared'

"which ever is earlier,:

8. : There is no denial of fact that out of 36 vacancies

most of them pertained to the year in question but in the

-,

earlier affldavqt apart from vague specification of total

seats upto 31-12-83'break up of vacancies has not been

’,

‘glven. It t@s not ﬁamnpleaded in preceeding year when

apollcant was ellglble fhere were no vacancies or that any

such certificate was .mssuedq rcby “the Appointing ‘Aurhority.

" No reason for holding D.P.C. cnaétt? for one year has been

given and in the counter affldav%t no such c¢ase that

_for reasons beyond control € D.P.C.. could not be held.

In view of the same O.M. the case of the applicant should
have béen considered for the yeér 1982 along with eligible

candidates of that year and not with that of 1982 and 1983
candidates, Her merit was required to be considered along
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~with the merit of 1982 'or'1982‘eligible candidates only
and it was to be found out‘whether she was tovbe placed in the
panel for that year. Her mefif was not ko be compared with
the merit of subseguenly eligible candidates though the same
wasv admittedly done. She appears to be the enly eahdidate

of the eligible batch of a particular year E~é;;waa denied
promotion on the ground that . category upto'vg}y good!

exhausted all the vacanciee.. The selection so made was

in clear violation of the O. M.'of 1980 referred to , which

was blndlng on the Department as well as the D P. C._

..\ ;
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The contentlon that Uselection would have been made w1th1n

a year or et '1nqaccordance w1th yearwise vacancy and

comparlson of merlts the appllcaaﬁr?he lone regected
. candldate @gg at least tlll 1880 whegyshe was promoted was

obv1ously a very good offlcer would have been graded ﬁdk

hlgher cf_ <= oI would have been selected 1s not without force.

The _sei;:;lon depriving her f;om promotlon as against the »
. rules whiqh-Were to be foLlowed vias tﬁen in violetion of

" law,

s

9. It Was also been - contended on behalf of the applicant
if there was all in staneard within a period.of two years
K aven ohliga
p under the O.M, of 1968 reiterated in 1972 ‘the aopllcant should
Whave been apprised of the same., The said circular was
withdrawn in December 1983 that is afte; méeting of the
D.P.C, In the written statement the,non—communicafion of any
fall in the _éta‘ndard has been admitted. But it has been
.Pleaded that instructiens of 1968'were issued at a time
e when grading in the confidential.reports was still prevalent but at

‘.
)
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the same time ihere was a proposal .to change the
form in which C.R wére written, was under way and the
same was finalised only on 6.3:68. In it the grading in the
Confidential Reports wa; done away with and the reason for the .

H

same apparently was it was to be done at a hlgher level

yll R n &or(‘vjo WM"
probably at D.P.C. Even therei == the - L. n-of -
/’n%/"fv-' (_/(,.\/ WA k/
Tl i of 1968 aguln in the Departments 0. A. .

R

1
‘No. 51/5/92-Estt(A) dated 20th May 1972 has been

explalned by saying that abolltlon of gradlng_ln C.R. it had
become redundant. The'explanatioanot given by the
aulthority issuing instructions but by the Department at

Bombay through a Deputy Commissioner at. Bombay, questioning

and doubting the wisddm ~of the Departmént obviously
without authorlty in the past is worth rejection.

> o(o—wx.g
Notw1thstand1ng the - ﬁ';* +* away ' of the gradatlon in the

‘C.R. i%$ -~ ,QEEk?Qtr the Department kept the pr1n01ples of .
natural juséﬁce that is g;v1ng of opportunlty' to one
where standard was falling to improve himself or be ready
for consequences which innthat é&ent would be free from

charge of arbitrariness. The subsequent withdrawal

of the said circular after two yeérs accompanied and

' W1tnessed by changes o '“f**j a decade had no - retrospective

effect. In the case of Fernandes Vs Central Board of

Direct Taxes ( Spe01al Civil Appeal 3545)‘of 1979 it was held
that the fall in standard as per O.M. of 1968 is to be treated
as adverse remafﬁzgs to be communicaﬁed to individual and

if it is ﬁof done sémefis to be ignored for purposes of

further prohotion.. The case was relied on by Central

- Administrative Tribunal Madras in Kailash Nath Gupta Vs

Union of India and others 1988(2) C.A.T. Page 154 in which
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same view was taken
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and it was further held that

withdrawal of said circulér.of 1968 on 31-12-83

had no retrospective effect . A fresh review committee

was directed to be constituted in the said case.

In the instant case the entfiéss from 1979 to 1982

in the C.R. of'applicaht were as fdllows:-

©1979. - Outstanding

1980 ° = Very good®

1981 - = Good.o .

1982 =

In the year | 1983

Very good

" it is mentioned that with referace to

an enquiry by Vigilance her éxpianation~has been called and

that she haé submitted it. Thereafter it does not contain

any réﬁerence to the date of the enquiry. No reference <o

Ands

same 1.2 placew

in the. written statement and apparently

24 : N :
no action on the same has been taken before or after

her retirement which

means that the same was dropped.

A reference to this fact even though matter was still

pending and either would have ended in her implication

or exhgration, Being

The D.P.C, could not

in C.R. it was before the D.P.C.

hqvé closed its eyes to it and

possibility of its infdwence towards adverse side in the

minds of the Members

e d .
of D.P.C. can not be =~ 7“1 out,

4

‘The entrY'in C+.R. whigh is in the {_ij,nature of gradation

by the authofity: concerned- coupled with the - above

remarks were considered along with candidates of subsequent

years for comparing

in the case of appli

and 1980 referred to

their merits, The entire procedure

cant being against O.M. of 1968, 1972

above being‘n ﬂ)‘ré':ach’a-é of léw

-9 =
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sustaihedvand,has got to be set .aside.

iO. In view gf tﬁe-faqt that exlusion of the applicant
from the'panei for being prqmoted to thé grade ova;I;T.
Level I was' not in conformity of law and was in clear
non-compliance with instructions by Government of India

and the Department-which parfook the nature of applicable
and enforceable rules, the same was patently illegal and
is set aside. Even though the applicant has retired from
service but D.P.C. is to meet and to reconsider her‘ca$e
for prométion to the said:grade at that stage in accordaﬁce

with law in the light of this judgement.

11, If in the vacancies‘which existed within one vyear
of -‘the meeting of previoué D.P.C. in 1981 she comes within
panei ignoring the adverse br prejudiced remarks ‘she will
get norrihal promotion witﬁ effect from the datevwhen‘others
of that panel including those who were junior to her were

promoted in higher grade which in turn would be visited by

consequential benefits including pension and other pensionary

benefits. Let the next D.P.C. if, it is to assemble within

3 months, consider heri'case or let a Review D.P.C, be

. .convened for this purpose within 3 monts from the date of

the receipt of judgement to consider the case of fhe applicant

as directed above, The T.A. is allowed in the above terms

but parties will bear their own co§tsy!

v (M;Y.Priéf;;;;f ‘ | (U.e.Srivastava)

Member(A) , ' Vice=Chairman

N
N

to the prejudice of the applicant was vitiated and c¢an not be
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