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- BLPORb THE CENTRAL ADWINIJTRATIVE TRIBUNAL
' NEW BOMBAY BENCH, NEW BOMBAY .,

TR.APPLICATION NO.391/87. ,

“ Dahyabhai Harlbhal Kantharla,
- "Residing at 13/409, Shastri Nagar,
Goregaon (West), . ,
BOMBAY = 400 062.‘ ‘ \ .. Applicant.

) V/S'o- . — '

\v,

1, Union of India (ser&ice {hrough
the Central Government Advocate),
Ministry of Law, Aayakar Bhavan,

o C | New Marine Lines,, | . : . )
BOUBAY = 400 020, o . . "
2. General Manager (Establlshment) : .
. Western Railway, Feadouarter Offlce, : . AN
Churchgate, ' TN TN

BOMBAY = 400 020,

‘ " Chief Engineer (Gen.), '

. Western Rallway, Headqqarter Offlce,
Churchgate,

BOMBAY = 400 OZO.

S
w -

4. Chlef Engineer (Survey & Constructlon)
- Western Railway, Charchgate, _ ;
BOMBAY ~ 400 ¢?O K ++ Respondents. -

Coram-:‘lHOn‘ble Vice Chairman Shri U.C. Srivastava.
' Hon'ble Member (A) Shri M.Y. Priolkar.

‘Appearances:

Mr.d.S. Ramamurthy, AdVOcate
for the appllcant

Mr., Dlnesh Shah, Advocatp for
the Bespondent;.

* JUDGMENT | ... pamEp:  9-7-141 .
{ PER : Hon'ble Shri Justice U.C. Sri&astava;'Vice Chaiiman 3
. The seniority assigned to the applidant after
amalgamation which.tbok place in pursuance of the order
péssedfby the Bombay High Court result§g§ in lowering down
V7 . the applicant frpm'the'post of Superintendent to that of
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Chief Head Clerk from which he was promoted, The

applicant filed a Writ Petitioﬁ_before the Bombay

High Court which by operation of the law has bgen
ﬁrensferred to this:Tribunal., According to the
applicant the order of reversion is illegal, arbitrary

and;contrary to the direotioh given>byvthe Bombay High

Court,

2, .The applicant joined the railway service as

Clerk in 'the Survey and COnstruction Depertment (herein

after known as S&C Deptt) which is a temporary. department¢
civeel

Bh 10.12. 1956 he was-pxome@ié—#o the post of Sea Clerk in
le

the scale of B5.60-130 and on.2.1,1962 he was promoted to

the post of Sr. Clerk in the scale of_m.l30—300 and .

AN v N . - ' . .
subsequently he was promoted to the post of Head Clerk in

the grade of B, 210—380 vide Offlce Cmder dtd. 27.4,1972,

On 29 9. 1977 he was promoted to the post of Chief Clerk on
adhoc basis in the soalevof-%.550.750 and posted under
Chief Engineei>(Construction) Ahmedébed. On 5.9.1979 he was

further promoted to officiate in-the post of Office

Superintendent in the scale of &.700-900,

3¢ In RailwaYs severél departmentsexis*»and Survey
and Constructlon Department is a temporary deparoment which
is hmnwrwnr(pen Llne and the appllcant had llen 1n the

Cperatlngf Commer01al,-Mechanlcal and General-Group (OCMG

Group) which is his parent group. The applicant also

appeared -for selecﬁion to the higher posts in the open line
from time to time and he was promoteq from the post of Clerk

to Sr. Clerk, Head Clerk and Chief Clerk and to the Office



Superintendenf in ﬁhe open line,

4, The order dtd. 31.10.1981 indicates that Chief
Clerksmentibned ﬁhereih were promoted to officiate against
16 upgraded-posts‘by-way of OCIG and 6 in WSBA, Against

the name of applicant weie® wes mentioned as Officiating

" Office Superintendent in paper posting SCG on adhoc.

1

S, E bn l3th:M3rqp, 1972 ﬁhé Réilway Board'decided‘to
have combined cadre coﬁpéiéing the staff in the épeh line :
as well as in the'SurQey'&'Coﬁgtfuction'fof ensuring that
there was no disparity. In accordance with it a combined
‘seniority list was prepared.  The said decision was
chéilenged in the Bombay High Court and the Court vide in
its judgment dtd. 19.6,1978 upheld the validity of the

Railway Boards' decision but laid down the manner in which

'thelsénioritY,list was to be prepared. The following

direction were given by the Bombay High Court,
®"There has been infact a seniority list
" “maintained for the Survey and Construction

“department for several years since the principles
about the seniority were laid down way back in
1956, Now it is the staff borne on that seniority
list which has got to b e merged vith the staff

~ pborrre on the Civil Engineering department. Surely,.
“therefore, it is neither intended nor could be
intended to make any distinction between the
persons who were directly recruited or the persons
who were appointed in the Survey and Construction
department on being selected and transferred, We
are THEREFORE OF THE VIEW that this narrow
controversy about the interpretation of the last

~ sentence in paragraph 2 of the Board's letter
Ex.'F' dated Mgrch 13, 1972 can be resolved by -
rejecting the interpretation sought to be put up
by Mr.Tipnis and by accepting the submissions
made by Mr.Singhavi.
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As we" pointed out there is no dispute so.
far as the direct recruits in the Survey and
Construction department are concerned. VWhile
preparing. the combined seniority list they -shall
be deemed to have joined the Open Line, Civil
Engg. department on the respective dates and in

" the scale and in the cadre to which they were

- recruited in Survey and Construction. So also
the persons who are appointed to the Survey and
Construction department by transfer onbeing

- selected from the open line departments, they
also shall be deemed to have been appointed to -
that particular post and so on that particular
‘date the scale of pay in the Civil Engineering
Department,” - . ' : ‘ ~

6, : The last.sentehCe of the paragraph of the said

decision of the Railway Board dtd. 13th March, 1972 which’

‘came up for interpretation is as. follows:-

"In merging the cadre, the staff in the Survey

and Construction shall be assigned seniority which
they would have got on the open line but for
working 'in Survey and Construction," ;

It was thereafter a provisional séniority list was published

b& the Respondenté on-3.5¢l982 wherein the name .of the
applicant was shown at Sr.No.126 and the post was shown as

Chief Head Clerk. ‘The applicant made representation against

_ ) - . ad o & lat™ \
the same and reply was given on 1,12,1983 Gh&%iﬁﬂgigz:the

_ “ . +
seniority has been fixed in terms of the Bombay High Court's

decision referred .to above.

1. Thereafter a notice wggg?issued by the Respondents
statihg therein fhat.the provis%%nal'séniOrity list has been
fixed subject to the suitgbility test and those who have not
passed'this suitabilify were required to pasé the.samé. The
applicant‘s-plea.is that-héihad alreédy beecwr passed the

suitability test and competitive test right upto the post of -

the Office Superintendent and his seniority could not have

00050'
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been fixed din the lower grade at all. The reversion

order and down gradation}uas been challen ged by the appli-

cant on variety,of grounds ihcluding that it was exfacie
illegal, perverse and contrary to the law and he having
been promoted.on a regular vacnney'he cbuld not have been
reverted and that too without an opporttnity'of hearing and

by merging the two cadres and by misinterpreting and mis-

_applying~the direction given by Bombay High Court and making

his juniors_both in open line and S&C department senior 1o

~him., According tothe applicant the merge at the best could

have affected only'ﬁis_seniority but not the post held by
him, . | '

8¢ | The Respondents ‘have resisted z& ZER the apollcatlon.
and have pleaded that-the applicant was dlrectly appointed
in s&C Department keeping his lien/paper position on the
post of Clerk in Bombay va1saon onwhich he was app01nted
with effect from 10, 12 1956 and his’ senlority was accord-
ingly fixed and the promotlons which were earned by him

in the department_were'all on\ad hoc basis and were not

regular promotions. They'further-contended that the

- applicant's senlorlty was in the. Bombay Division of the

department of OEBMG grOup as such it was not possible to
of the High Court

-implement the order/which clearly 1nstructed t0 combine

the senijority of staffworking in S&C Departmen t and those
working in Civil Engineering Department, that is why options
were not called from others. As has been stated earlia it

is- an admitted fact that the diredtion«given by the Bombay

.High' Court has not been complied and.the plea for the

same is that the same was not possible to do so, as combined

seniority was to be drawn i.e., Optlons were invited of
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those who had not given options were also treéted to
have given as provided therein and dombined list of
senio;ity was drawn and seniority was combined.:
9. ‘The above ' facts make it clear that the
department has travelled beyond the direction given
by the High Court'in thengme'of implementing the said
order obviously the objective of the department has
been of restructuring the cadre or merging the cadre.
Buthhile merging cadre and drawing the s eniority list,
it 'was only the seniority list which alone was to have
been“drawn,if the purpoée of Seniority list was reversion

of any person, the reversion order could have been passed

from a higher post to that of a lower post, but the manner

adopted by the reapondeﬁts,in reverting the'appli:ant

by akkrx merging cadres and preparihg seniority list
has.deprived the applicant of his opportunity of being
heiné heard. .
10 In the ihstaﬁce<:ase the applicant might have been
a regular candidateg and the earlier promotions may be on
ad hoc basis but the reversion.isfviiative of princiﬁles
of natural justice'andcannnot be juétified. It may be
true that he was on ad hoc basis but that necessarily
did not mean that he was to be reverted. Further the
respondents stated‘thét*the applicant got his promotion
as a Member of S.C. Community- and inlthis connection

the applicant had made referenée&:o Government Rules
regarding reservation éf % posts for S.G candidates.
Apart from mentionéng that he belongs to S.G éommunityl
in the written statement the'Respondents'have stated

nothing else such as how he could have been promoted



A only thereafter the senlority should have been fixed,

fromthe post of Clerk tO that various other posts and

\
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‘ thereafter to the poSt of Office Superintendent. As he

belongs to the S.C. communlty hi%’got his promotlons

.and as such any dec151on to revert h1m meansdxxgx

deservation of post without any’legal ‘sanction hehlnd

1

it, Before f1x1ng the senlorlty obv1ously the railway

{_notlflcatlon in this behalf should have been issued ‘and

" It appears that this has not been done,

kY
-In these c1rcumstances, the applicatlon

deserves to be allowed, and the applicant's reversion
order dated 28 8.1985 . is quashed and setas;de. Respondents“
are dlrected to recon51der the claim of the appllcanteand
give the appllcant the opportunlty of belng heard hefore

flnallslng his nane ln the senlorlty. The senlorlty list
has to be prepared takJng 1nto<:on51deratlon the observa-

tions made in the;pdgment and that he got promotlon to a

/

. higher post as a Member of Schedlled Cast COmmunlty. Let

this be done within three months from the date of

communication of this order.

l,/l N e
( MY PRIOLKAR ) O e SRIVASTAVA )
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