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This application filed as a writ petition before

Bombay High Court has been transferred to this Tribunal for

adjudication of dlSOJ e raised therein after coming in force

' of the Administrative Tribunals Act. The applicants 3 in

number, first two member of Scheduled Caste Community and

number 3 of a Scheduled Tribe have raised grievances against

their non promotion to the posts of Senior Personnel Officer
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in the Ceﬁtral Railway. They'have prgved for issue of
writ of mandmus directing the respondents to follow the
Railway Board's order dated 26,2.1985 and 11.%.1985 and

for promoting the petitioners 1 and 2 to the post of

Senior Personnel Officer with effect from Octoker 1985

and the third petitioner with effect from March, 1¢85.

By amendment a further prayer has been-made[that the

Annual Confidential Reports issued to them éré illegal and
contrary to law and adverse entries be expunged and guashed
and the proceedings of Departmental Promotion Committee are

vitiated and illegal denying promotion to applicants and

respondents be directed to promote them.,

The applicants were promoted to the Gazetted
post of Assistant Personnel Officer vide order dated 2.7.1¢80
The next promotional post which they are claiming viz.,
Senior Personnel Officer according to them ié on basis of
seniority-cum-suitability which is to be judged on the
basis of service record. The applicanté have made reference
to orde%s passed on writ petitiops filed by All Indialsche-
duled Casie Federation inrespect of other posts, interim

/
orders on it and the promotions made thereafter and the
orders passed by-Alléhabad High Court which is = ﬁot in
their favour and the interim order of Supreme Court thereon
and that of Bombay High Court said to be supporting their
case.,

The two Railway Board's orders relied on by the
appl icants provide (1) in érder dated 26;2,1985, the interim’
order passed by.Hoh; Supreme Court in Girdhari Lal Kbhli's

case would only apply to promotions to implement restructur-
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in th
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categories and grades covered hy Board le tter

dated 16.,11.1984 and in other promotion orders regarding

reservation of SC/g

will continue and that SC/ST who ,

are in turn for prometion in upgradation-scheme should

be promoted notwithstanding whether promotion quota has

been achieved or not, (2) order d ated 11.1.16

what was said in the earlisr

The applicants have state

employees upto No,10 have been p

o
o

reiterates

to abowve,

numbers are 14, 12 and 5 respectively and as such appli-

cant no. 5 was wrongly excluded
was to be formed fcr three more

cers were promoted. But posts

Personnel Officers continued to

of Mechanical/Civil Zngineering

of senior Divisional
e operated by officers

Departmont the applicants

were excluded as Senior Personnel Officers would have

been promoted to the post creating vacancies

memlers of general community in

even posts of Senior Divisional’

downgraded.

The resnondents in their

statements made byt he applicant

the applicants were also ¢ onsid

M

and for #

e

order to promote him

pe
Personnel Officer were

reply have denied various

s. 1t has been stated that

red for the promotion

to Senior Personnel Officcr along with officers on

seniority-cum-suitability basis

but were not found fit

+ for empanelment inv iew Of their promotion on ad hoc basis

performance as reflected in Annual Confidential Reports}

Out of 15 posts it has keen statedthat ¢ posts are being

held by member of general community 3 by S.C. and 3 by S.T

L
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and the averments made regarding exclusion of SC/ST
are incorrect. The interim orders reﬁerred to by the
applicants including by the Tribunal according to the
responcents w ere followed.

1t was afterthe reply by respondents the appli-
cants took the anplicants challengéd the adverse remarks
against which they have stated thdt1:e§resentations were
filed bu€ no reply ﬁas«given. Before giving adverse
remarks they were not apprised on their shortcomings

or failures if any and as such remarks could not have

been given and as such were illegal and could not have
been looked into by DPC which was to look into five year

records and further if representations were rejected and
not intimated even then DPC could not have considered
these remarks £ or excluding the applicants from promeotion
The -respordents in this kehalf have stated that anplicants
were c onsidered for Senior Scale in 1985, 1987 and 1988 and
every time they were found unfit, In 1957 as there was no
vacancy there was no meeting of BPC, They were considered
in 1986 but applicants 1 and 2 were not found fit,
Regardiﬁg;applicant no.3 it has been s tated that his case
could not be considered’'as quota for SC/ST was already in
excess Of percentage of 15% for SC and 7k%% for ST. The
applicants were not found suﬂ:abie inv iew of the aggregate
marks allotted to them and their marks according to
formula for promotion fell short of minimum reguisite,

We have -heard the learned counsel for the parties
and perused the fecord.includinq the ACRs and the DPC
proceedints. From the DPC proceedings, we have found that

the marks given to applicants fell short of the minimum



requisite for being empanelled appears because the

adverse r emarks w ere the cause of their securing lesser

marks, We have looKed into the adverse remarks and

have fund that ther epresentation of the applicants
were rejectedat r‘cuﬁslderatﬂon but intimation. of

rejectionw as nt given to them at any point of time.
So far other two ahplic;ntsx(iz., no.2 gnd 3 are consi-
dered the remarks as such were.not assailed., Lot of
arguments were advanced in respect of applicant no.l.
in 1980-81; 1981-82; 1982-83 he was rated to be good

and 1983 entry of 'fit' wasgven and no adverse remarks

were given tO him in these vyears., In 1983-84 he was rated

to be average and noted not yet fit for promotion to
selection scale. The advcrse remarks were that he was

not considered by reviewing officer to be resourceful and
energetic and was superficial and lazy. The representation
of the applicant was rejected on 20.12.1%84, In 1984-85
he was graded@ to ke good and f£it with £t he remarks that
his work will have to be watched for some time befre he
is considered for promotion. In 1985486 he was acain
graded t 0o be average and with remarks needs some more
experience and not yet fit for promotion. Section-I
adverse remarks were noted by him and adverse remarks
.in Section-11 were communicated to him and his represen-
tation was rejected on 16.8.86. In 1986-87; 1987-88 and
19co-89 hevwas graded to ke good and fit. SO for as
remarks of 1985-86 are ¢ oncerned it is to re néticed that
the same were inrespect of 5 months as the officer who
gdave him remarks had occasion to watch his work for 5 months

although he had no occasion towatch his work between
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31.3.86 vet he gave entry for 7 months (full
ar) and his remarks were good and keeping in tune with
the applicants distinguished service who earned praises
certificates and awards also, According to learned counsel
forresponde ts even in April 1983, awards etc., were

or specific god work and further the applicant

iy

iven

H

84

'f-h'

was on leave for 2 months during the second part of the
vear and the maximum period on eitherside of_leave was
2} months and as such there wa# no guestion of giving

any remarks,

The ACRs indicate that the mpresentation against
adverse remarks was reflected and the reference to same
finds place in the ACR itself, No seperate order regard-
ing the representation ssems to have been passed.

Learned counsel contended that as rejection of
representation w as not communicated to the applicant the
adverse remarks could not have been considered and DPC
was’ bound to rcommend tﬁeir names for promotion and in this

connection placed reliance on the case of Union of India

V. Gurdaval Sinch gij'ji, AIR 1979 SC 1622. But the said
‘case nowhere lays down that promotion cannot be denied

on the bhasis of uncommunicated r emarks and what it has
laid down was that the adverse remarks without considering
the represemation pending against the same cannot form
basis of exclusion from Qromotion. The plea that DPC
wrongly applied the mmkxizx inference of selection post
instead of seniority cum fitness dces not stand establ ished
and the records speak against such a plea. 1t is on the
basis of criteria laid down for suitabil ity thé applicénts
did not come within the minimum marks in v iew of entries

they were excluded. ) ’



Learned counsel then contendad tha¢t non-reasoned
order of representation was no order and if ought to have
been ignored and the applicants shauld have been promoted
which even 5therwise was té be done as the ACRs were
illegal and the instructions and procedure regarding
adverse remarks was not followed and the entries were
;uietl§ given without giving any warning to the applicants
for sudden or their newly developed shortcominags, failures

r or lapses. 1n this connection reference was made to the
case reported in ATR 1987(2)510 KRIS NALAL SHARMA V. UNION
® ‘OF INDIA and contended that in the said decision adverse
remarks of being indesplined, irgegular, careless, casual
without furnishing details are liable to be mquashed.
Reference was also made to the case of C.K. GAZANAN
V. UNION OF INDIA £1991) 15 ATC 586 invhich the Hyderabad
Bench of CAT afteyiking into consideration cases on the
subject and the Government of India instructions in this
behalf whicﬁ show that considerable ¢ are should be exer-
cised by t he supcrvisofy officer in writing CRs and these
® entries are not meant for fault finding but ti develop an
officer, and that the reporting officer should meef the
officer reported upon during the course of year at regular
intervals to review the performance and to take necessary
corrective sieps. It was observed when making adverse
entries in the Confidential Roll of an officer there
should@ be complisnce with the instructions issued by
- the Government. The adverse entries must be based 5n
| relevant material and made on dbjeétive assessment of the

f .

material and cannot be done arbitraril for noncompliance
[ 4 & d

with t he instructions or because the  assessment is done.

5, withou- material, the adverse entrdies can be ignored.
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The third preposition is that 1if the officer makes af
representation against the adverse entries the conpentions
or objection raised by him are to be dealt with, a bald
order of rejectionwould not suffice. The disposal of
representation is not an emptg formality., Consequently
if the Government rejects the r epreséntation by a non-
speaking or "then the order is liablé to be set aside.
Refefence was also made to the case of K B MOHAN DAS V.

" ASSISTANT COLLECTOR OF CENTRA, EXCISE, CALICUT & OTHERS
(1991) 16 ATC 177 decided by Ernakulam Bench of CAT in
which.it was held that rejection of first and second
appeals against adverse remarks were invalid because

it was by a non=speaking order and also did not indicate
exercise of mind by the authorities.

But so far as the rejection of the representation

0]

0]

regarding non-speaking orders is concemned, the cases
referred to above wiil stand overruled in view of the
latest announcement of judgment by the Sﬁpreme Court in
UNION OF INDIA & ORS V. E.G. NAMBUDIRI, 1991(1) SCALL
783. Inthe said case the representation of the employee
was rejected by the competént authority, on a memorial the
President expunged the first four out of six entri s. The

matter went upto th

0]

Supreme Court. It was held that ¥h=no
order of angd administrative authority communicating its
decision is rendered illegd on the ground of absence of
is nct open to the Court to inter-
fere with such orders merely on the ground of absence of

any reason. Further it was held that President was unde

o

=r
no obligation to record reasons., Conseguentlythe order was

not vitiated in law. But in the said case it was also
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observed that the competent authority has no licence to-
act arbitrarily, he must gzkx® act in a fair and just manner

He is rejuired to consider the juestions raised bythe
Government ssrvant and examine the same, in the light of the
comments made by the officer awarding the adverse entries

and the cofficer counter-signing the same. I1f the represen-

tation is rejected after its consideration in a fair and

u the order of rejection would not be rendered
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llegal merely on t he grounc of absence of reasons. But

)

\ the instant case befure us, the position

in o is that the
representation ky filed by the applicants were not con-

sidered and rejected and the rejection was not commun ic ated

thouch the adverse remarks were coolly used though they

were not communicated obviously for reasons begst known

_to the authority concerned. The non-communication

of the remarks on represéntation and the way in which it
is decided arbitrarily without fulfiling the test of
deciéion in a fair and just manner.

The representation was rejected by competent
authority without taking into consideration the instruc-
tions of the Government in a perfunctdey manner and
accordingly this case is covered by UNION OF INII A & ORS.
Ve E.G. NAMBUDRI, 1991(1) SCALE 783, and accordingly

the application is allowed £0 t he extent that the order
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esenation of the applicant wasxjsxksst
rejected was illegal and stand guashed. Accordingly,

the competent authority disposing of the appl i ation/

n}

epresentation is directed to d ispose of the same- again
in accordance with law taking into consideration the

plea raised by t he applicant and the instructions issued
& in the matter of ACR
by the Government of India em Railway BoardZand the

L4 ———
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same be communicated to the applicant without any delay.

open for the applicant to submit fresh copies
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of the very same represengation against a dverse remarks
before the competent authority. Incase the adverse
remarks are expunged respord ents will consider whether
in the light of the criterda which was followed by the
DPC in the applicants cases for promotion AX XAFHE

it should be considered whether they will get more marks
and will come within zone of promotion and if so Review
DPC may be called and the cases may be referred to the
Review DPC within a period of 2 months and conseguences
there—of will follow without loss of time. There would

be no order as to costs.
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( M Y PRIOLKAR ) ( U C SRIVASTAVA
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