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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
CIRCUIT SITTING AT PANAJI, GOA.

Tr.A.No, 85/87 ' .
(Arising out of Writ Patition No. 158/85

Tr.A.NO, 86/87 |
(Arising out of Writ Petition No. 159/85)

Shri Mohan Gaonkar esee  Applicant
Dy.Range Forester, in Tr.A.No,
Pissonem, Canacona, ) 8s/817.
Goa. : ‘
2hpi V.D.Kunkoliekar ses Applicant
Dy. Rangs forester, in Tr.A.No,
pissonem, Canacona, . 86/87
Goa .

- v/s.
Shri Jeao Jose Fernandes, cee Respondents

Range forest Officer,
Mollem, Sanguem, Goa.

AND NINE OTHERS.

K.
CORAM: Hon'ble Chairman Shr%iﬂnkagddy
_ Hon'ble Member (A) Shri S.D.Prasad

Appearances 3
Mr. F. Rebello
Advocate '

for the Applicant

Mr .N ol .Sethna
Advocats

. for the Respondents

JUD GMENT - Dated: 28 Sep. 1388
(PER: S.0.Prasad, Member (A)

The tuo Writ Applications listed above. have Fome
to this Tribunal on transfer under Section 29 of the
Administrative Tribunals Act, 1985. They are both based
on almost identical facts and are, therefors, being

covered by this common judgmsnt.
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2, It will suffice tigséfin the first instance. gggpfw#

the facts and pleadings relating to the first case, viz.,

Writ Petition No. 158/85 which, on transfer, was h%g%asrgéuﬂSHai
es Tr. 85/87. The petitioner in this case, Shri Hoh;n

Gaonkar, was appointed Round Forester on 2.12.,1974 as a

diredt recruit and confirmed as such in the year 1978.

In terms of Rules 3 & 4 of the Goa Government Department

of Forests' (Non-gazetted, non-ministerial posts') Recruit-

ment Rules, 1966 = hereinafter refenyto as the Recruitment

Rules - the promotion post for Round Forester was shoun qiﬂ
as Range Foraest Officer (RFO, for short), 50% of which uwas
to be filled by promotion of"Round Foresters with five years
standing in the grade® and the remaining 50% by direct

recruitment. It appears that in August, 1980, anekher
intarmedialt 5l -

W&&e rank % post known as Deputy Range Forast

Gfficer - Dy.RFO, for short - was created in the pay-scale

of Rs.330-560 (the corresponding pay-scales for Round

Foresters and RFOs being Rs.260-350 and Rs.425-700 respectively).
Admittedly, these pbsts of Dy.RF0s, wkeywere not included

in the Schedule to the Reccuitmant Rules. None-the- less the
petitionaalobg with six others (including the petitioner iﬁ

Tr. 86/87) got promoted.“on ad-hoc basis® as Dy.RFO,vide

Order dated 30.7.1982 (Ex.'B'). Eight others were similarlx”~
promoted on 22.5.1985 (Ex.'C'). A separate seniority list -

of Dy.RF0s was also circulated on 18.9.1984 (Ex,.'D'). C);-

3. The grievance in thd= case arises from the fact
that in meking promotion to the next higher rank of RFO,
vide Order dated 22.5.1985 (Ex.'E'), the petitionery uase
left out while two of the seven promotees were Round
Foresters who had not earlier got promoteéizg Dy.RFO.

These promotions have been assailed mainly on the following

two grounds =
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(1)

(11)
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Round Foresters, who were subordinate to

Dy.RFOs end balon%zﬁg to a lower rank and
pay-scalef§, could ‘not be cons;derad for
promotion to the post of RFO along with
their superior§, i.e.,0y.RF0s; failure of
the respondents 8=10 to carry out suitable
amendments in the Recruitment Rules for
this purpaéé was "arbitrary being violative
of Articles 14 & 16 of the Constitution of
India; and |

the case of the petitioners had not been
considered properly and "on merit=cum=-ssniority”
basis by the Departmsntal Prombtion Committee

(opC, for short).

4. The official respondents (Nos. 8=10) have filed

a uritten statement in which the impugned promotions

have been defended by the following assertions;

(2)

(b)

(c)

The regular post held by the applicaniy
was that of Round Forester to which he
was appointed on 1.12.1974 ("but he has

not been confirmed in that post®);

The promotions to RFOs, a selection post,
were made in accordance with the applicable
Recruitment Rules and the recommendations

of the DPCgsand

In December 1985, New Recruitment Rules have
bean published which deal with the post of

D’.RFO.
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5. Tha‘main point for adjudication is whether

there was any illegality or infirmity iﬁ thé consider=
ation of Round Forastérs along uith Dy(RFOs in regard

to promotion, for the post of RFO. It is common ground
that et the point of time when these promotions uere
considered, the posts of Dy.RFOs were not included in

- the Schedule to the Recruitmsntvﬂules. Therefore,

the posts of Dy.RFOs were éx-cadre posts from which

the holders of those posts_could-not lay‘any claim for
promotion to the next higher post of RFO. 1w fact, if

the petitioners,or other DY;RFUS for that matter, uere
considered for promotion to the post of RFO at the tiﬁe,
it was not bécause they were Dy.RFOs but because they

held on a substantive, or a*}east ragular,basie the post

. of Round Foresters and also fulfilkthe requisite qualifi-
cation of"five years’ standing in the grade®. It has bsen
contended on behalf of the ﬁetitione:sthat the BRecruitment
Rules should have been amended so as- to encadre the posts
of Oy.RFO and to bring them within the pérview of the
Recruitment Rules. We find no legal basis to uphold

such contention.- The question whether certain posts
should be brought within a cadre or left hanging outside

" je essentially a matter for administrative decision, No P
gnhe can claim a legal or justifiable right W for i‘
jnclusion or exclusion of certain posts in a é;dre. It
may be that certain posts are created for trial on a
short-term basis or the requirement itself may be of
temporary nature. Therefore,lit is not for us to dq’lﬁe

into that aspect of the matter.

6. Shri F.Rebelle, lsarned counsel for the pestitioner

also advanced the argument§ that a certain weightage should .,
be given to the petitioners for ths services rendersd by thém

iﬁ the higher ﬁbs;ﬁrof Dy.RF0. Viewsed purely from a legal
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angls, we see no reason to uphold this contention either.
In absence of any proVision to thiseffect in the fecruitment
fules, the DPC could not expected to bring in any such
consideration in a relative assessment of merit oﬁfgligible -

-

P30S
candidates. Houaver,lasserted by Shri M.Il.Sethna, learned

‘counsel for the officisl respondents that the DPC had

coﬁsidared the records of all eligible candidates from
1977 to 1985, The relavent file relating to the proceed-
ings of the DPC 2é§? elso produced before us in support
of this contention. More importantly, it was ssserted

by Shri Sethna that all the persons promoted to the rank
of RFO vide impugned order dated 22.5.1985, were senior

to the petitioners. In vieuw of this, the petitioners

" can have no legitimate griesvance against the promotion

of persons who wWers their seniows in the substantive

cadre to which they belong‘."L

T Lastly, it may bs pointed out that in the Order
dated 30.7.19682 (Ex.'B') promoting the petitioner- to

ficant
Dy.RF0, a signi« Foot-note was made and it readp as under @

"The above promotions will not bestouj%hem
any claim for regular appointment and the
service rendered on ad=hoc basis in the grade
will not count for the purpose of seniority
in that grade for eligibility for promotion

in the next higher grade."

What the petitioner is claiming now runs counter

to the stipulation made in the foot-note quoted above.

»
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8. In vieu of the foragoing discussion. tha tuo

patitlons must fail and are heraby reJected accordlngly.
There shall, houever, no nrd%ag 8s to costp
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