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The Hon'ble Shri M.Y.Priolkar, Mernber(Adrnn), 
For the applicants - 	Shri V.ERairkar, Advocate. 

For the respondents - 	Sri M-I.SethnA and Shri V.S.Masodkar, 
Advocates. 

Date of hearing and judment- 20.4.90. 

JUDSMENT & MDER: 

G. Sreedharan N air Vice Chairman. 

These applicants relate to three transferred 

suits. They were heard together and are being disposed 

of by a common order as the issue involved is identical. 

2. 	The applicant in Tr.A. 403/87 was appointed to 

the post of Safaiwala under the Commandant, Armed Forces 

Medical college,pune by the order dated 2.7.1984. The 

applicant in Tr.A. 404/87 was appointed as a Lib-aker 
Carpenter under the Commandant, Artificial Limb Centre, 
Pune, with effect from 1.3.1982 and the applicant in 

Tr.A. 405/87 was appointed as a Limb -maker in the 

office of the Comrnandant,Artjfjcjal Limb Centre,pune, 
C 	c with effect from 1.3.1982. All these 	were 

wade with the specific stipulationX that the appointees 

shall be on probation for a per io. of 	two years 

and' their services shall be terminated if their work 

was not found satisfactory. On the ground that their 

performance during the probatiorary period was not 

satisfactory, their services weis terminated. As recards 



the applicant in Tr.A. 404 and 405 of 1987, the period 

of probation was actually exterded to afford them an 

opportunity of being absorbed thom,iv'irs. 
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3. 	The applicants have prayed for a declaration that 

the orders terminating their services is illegal. Two 

ppints have been urged. FirstPit is stated that on 

the expiry of the period of probation the7 stood 

automatically confirmed and futther extension of the 

period of probation was wawarrantedo secondly, it is 

stated that the order of termination is violative of 

the, principles of natural justice as opportunity of 

show cause was not giveVt The order of termination is 

also said to be punitive. 

4. 	In the replies filedon behalf of the xn employerk,  

it is contended that since the termination of service 

is on the ground of unsatisfactory performanceéuring 

the period of probation as well as during the exterd 

period, there is no stigia cast, the order is not punitive 

and, as such, there 140 violation of the principles 

of datural justice. Theplea of the applicants that 

the extension of the period of probation is unwarranted, 

is disputed. 

5. 	When these applications were taken up for hearing, 

the applicant in Tr.A.404/87 did not appear, nor was 

there any representation on his behalf. We have heard 

Advocate Mr V.B.airkar on behalf of the applicants 

in the other two applications and Advocates Mr M.i.Sethna 

and Mr V.S.Mas'kar on behalf of the respondents. 



3. 

6. 	The point that was pressed on behalf of the 

applicantss that though there is a provision in the 

order of appointment that the services will be terminated 

without notice in case the work of the applicants is 

not found satisfactory during the period of probation, 

5ince the termination of service on the ground of 

unsatisfactory performance during the probationary 

period casts a stigma on the applicants, the order 

is really punitive, inasmuch as it has been passed 
1L. 

without notice to the applicants it is bad in law. We 

are unable to agree. The concerned files have been 

made available by the counsel of the respondents 

from which it is clear that the respondents had been 

acting only bonafide by affording opportunity to 

these applicants to improve themselves In their 

performance of their duties during the period of 

probation1afld when they were not able to come up 

to the mark, the period of probation was itself 

extended in the case of the applicants in Tr.A.404/87 

and Tr.A.405/87. It was only onLthe fact that 

even after extension of the period they -proved 

themselves unsuitable for absorption on regular 

basis that the order of termination was made. Such 

termination of service on the ground of unsatisfactory 

per.crmance during the period of probation cannot be 

said to be punitive, so as to attract Article 311 of 

the Constitution of India. hence the submissions 

of the co'.msl of the applicants ti since opportunity 

was not afforded to the applicants before issuing the 

orders of termination there has been violation of the 

principles of natural justice,and the order of 

termination Is bad in. law, cannot be accepted. 



• 	i( :- 

:1 

C)  
7 • 	Counsel of the applicants placed reliance on the 

decision of the Supreme Court in Anoop Jaiswal V. Govt 

of India, AIR 1984 SC 636. Though thecase also related 

to termination of service of a probationer, the order 

wasstruck down on the ground of denial of reasonable 

opportunity of defence since it was found that the 

ditnissal was really foz(nisconduct, though the order 

purported to be innocuous on the face of it. 

8 • 	The second point urged by the c ounsel of the 

applicants that on the expiry of the period of 	 1. 

probation, the applicants should be treated as having 

been confiiied and hence the order oaernination 
passed treafter without notice is.illegal, is also 	
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equally deoid .of merit. When the termination of 

service is made on the ground of unsatisfactory 	 V  

performanceduring the period of probation, it cannot 

be expected that the order is to be passed immediately 

V on the expiry of the period of probation. Reasonable 

time has necessarily to be allowed for the purpose of 

assessment of the performance of the employee and 

if after such assessment the termination of service 

is done on the ground of unsatisfactory performance 

during the probationary period, the termination is not 

open to question. 

9. 	It follows that these applications are to fail / 

and they are accordingly dismissed. 
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Tr. A. No.405/87. 

Transferred Application No.405/87 / 
was decided by the Bench consisting of the 
Hon'ble Vice chairman Shri G. Sreedharan Nair 
and the Hon'ble Member(A) Shri M.Y. Priolkar. 
on 20.4.90 (Flag A'). Against that judgment 
the applicant has preferred the Review Petiti 
Petition No.16/91. 

The copy of the judgment was sent to 
the applicant's Mvocate on his oral request. 
However, according tothe applicant, the 
advocate did not give him the copy of the 
judgment. Taking into consideration the 
date of receipt of the judgment by the 
advocate on 14.7.90, this Review Petition is 
time barrethi as he has filed Review Petition 
on 13.5.91. However, the applicanis

e 
a7s that 

as he had not receivethe copy of  
judgment, he obtained a certified copy of 
the'judgment on 15.4.91. According to him, 
the Review Petition is in time. The Hon'ble 
Tribunal may consider the point of limitation 
of filing Review Petition also. 

As per Rule 17(1) of the Central 
Administrative Tribunal Procedure Rules 
1987., the Review Petition is smitted for 
decision, by circulation. 

Date; 
	July, 1991. 	D puty Registrar. 


