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JUDGMENT . Date: 17-8-1988
(Per B.C,Gadgil,Vice~Chairman)

These applications can be decided-byla
commnon judgmeﬁt. This is more so, when the contro-
versy is practically concluded by the judgment
passed by this Tribunal on 14-8-1987 in 0.A.No,219/86

(Kismatram Kedaram vs. The Divisional Railway Manager,

~Central Railway,Bomhay V,T.) and other connected

matters., The Railway Administration has filed

Review Petitions before this Tribunal viz. Review
Peti{ions Nos. 34/87 and others., The said Review
Petitions were dismissed by us on 17-11-1987, The
Railway Administration has preferred Special Leave

Petition in the Supreme Court against the dismissal

| of the said Review Petitions and on 1-2=1988 the

Supreme Court has dismissed the SL?,

2. It is not necessary to narrate the facts

’

in each of these applicationﬁ. Suffice it to mention

-t

the facts only in regard to OuA.268/8Z£ The applicant
in this application is & casual 1aboun%Working with
the Railway Administration from 1982, He claims that
he had attained temporary status as an employee in the
Rsilway as he had worked for more than 120 days.

It is scen that the respondent had taken a decision

that while employing persons as casual labourers,

preference was to be given to those who had previously

worked as casual lahourers and whose services were

earlier terminated for want of work, According to the
respondent, the applicant has produced a falseAlabour

card showing that he had previously worked with the
Railway Administration and on that basis secured
employment in 1982, The respondent issued a letter

dtd, 23-10-1986 stating therein that the applicant
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had obtained employment, on the basis of a Casual

Labour Card bearing No.318158, which showed that

the applicant had previously worked with the railway
administration. The letter further states, that it

has been found that the said labour card was a

forged one. The applicant was therefore asked to

state as to why his service should not be terminated

for this reason. The applicant gave a reply on 13-11-86 &
denying the allegation that he had not worked previouslnyQ% L
raiiway administration or that the labour card was

. forged or bogus. He has also stated that the Casual

“Labour Card No,318158, does not belong to him and that

the Department had lost the labour card produced by 3

him. The Personnel Department of the railway adminis-
tration by its letter dtd. 9-12-1986 terminated the
iorviéeSﬁéf the applicant forthwith, on the ground,
that he had obtained employment on the basis of a
false casual labour card. It is this order that is

challenged by the appiicant.

3. The allegations in the remaining applications
are practically similar, Only the date of entryrin
service, the date of notice issued by the Department

and the date of termination would differ. These appli=-
cants therefore claim that the. termination of their
service without holdiné a departmental enquiry was bad, 4
a@s the termination is simpliciter but has attached a

stigma to the applicants.

4, The respondehts have denied the alleg tions
mdde in all the applications. 'It was contended, that
the Department checked the service record and found
that each of these applicants was not previously

empl oyed by the railway administration. They therefore
assert that the termination of service was legal and
proper. This is the type of reply given by the

s
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other ‘applications no written reply has been filed.

-1 9 =-@

respondents in some of the applicétions, while in

However, the contention advanced . 1n the course of the

5.

-hearing was unlform and similar.

It is common ground that no departmental

enquiry as contemplated by the Railway Rules has been

held before the railway administration terminated the

service of all the applicants on the allegation that

these applicants had produced a bogus casual labour

card.

Before proceeding further we woulcd like to give

below in 3 nutshell the rélevant dates about the entry

in service, date of notice, reply given by the applicant

‘and the date of termination.

e

R
-

0.A.No, & Name y Date of [Date of Date of §{ Date of
of the appli- | entry in jnotice reply termi-
cant. service jby Rlys. given by} nation
: the app-
_ licants.
{1) {2) i 3) (4) (5)
L) 0.A.247/87
Shri J.T.Tiwari 10-12~83 29-=1-87 11=2=87 No Termi-
nation
order.
2) 0.A.248/87
Shri K.G. 3-4-84 292187 - ll=2«87 = do =
Ingale. :
3) 0.A.249/87 ‘
Shri V.L. 13-4-83 20187 lla2-87 - d0 =
Choudhari '
4) 0.A.251/87 .
Shri P.N.Bane 6=3-83 27w1=87 1l1=2=87 = do =
5) 0.A.268/87
Shri S.N, 12-7-82 23=10=-86 13-11-86 9=12=86
Shinde.
6) 0.A.310/87
Shri M.B.Safi 21«1]1-83 14-1-87 17=1=-87 No Termi-
nation
order.
7) 0.A.410/87
Shri B.D.More 22=4=81 20=1-87 27=1-87

... 10/-
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(2)

(3) (4)

{5)

8) 0.A.426/87

Shri G.S.
Yadav.
9) 0.A,427/87

Shri Suresh
N. Gole.

10)0.A.455/87

Shri B.M.
Salunke.

11)0.A.542/87

Shri Abu Zapar
Qureshi.

12)0.A.543/87

Shri Ram Dan
Jokai Praja-
pati.

13 )O.A.§44L§7'

Shri M.R.Yevale

14)0.A.545/87

Shri M.H.
Shaik Baboo

15)0.A.546 /87

Shri-A.D.Rane

16 )0.A.552/87

Shri S.D.Lad

17)0.A.572/87

Shri Dinkar
Kishan

18)03Ai588/87

Shri Jyotiram

Sopanrao Jagdale

19)0.A.589/87

Shri Vishwanath
K. Mane.

20)0.A.613/87

Shri Anant N.
De shmukh

21)0.A.646/87

Stiri Harendra-
Prasad Gupta

22)0.A.647/87

Shri Baskaran
Ayyan

23)0.A.648/87

Shri Atmaram
H.Nighojkar

R

2=5=-83
20=6-83

3-5-83

8-6-1983

4=2-87 18«22«87
18=11-86 27-11-86

17-10-86 6-12-86
18-11-86

19-10-1980

6=3-83

20=-12-82

10-11-83

15=3-83

25m3-86

26=12~85

. 28~2-83

18-11-86

5=11-84

5e1-87
19-3-87 1=-4=87

19-3-87

19-3-87  1=4-87

23=-2-87

16=12=86

18=12-86

30-11-84

S=1l=84

30-11=84

30=11=84

- 30-11-84

13-3=-87

19=-12=86

30-11-84

30-11-84

27=1-87

25=7=87

11-9-87

19-9-87

P ll/.
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(1)

(2) - (3)  (4)

{5)

. 24)0.A,.745/87

Shri Vasudeo K,
25 )0.A.793

Shri Asharam D,
Hinge.

26)0.A.794/87

Shri Satprakash
.Omprakash Sharma

27)0.A.4/88

14~11-83

January, l1l=10-1984
1984 .

18-1-1985

Shri Dilip Baburao 9-~12-83 23.1-87

Bhonsale

28)0.A.23/88

Shri Javed - .
8haikh Abdul-

29)0.A.53/88

Shri R.Y.Kulkarni

30)0.A.88/88
Shri Motilal
Deviprasad Bari
31)0.A.103/88
Shri Anil D,
Gaikwad.

32)0.A.114/88

Shri Vilas
Madhukar Bhalersao

33)0.A.115/88
Shri Virendra
Vijay Dey.

34)0.A.116/88

Shri Abdul Karim

25=1=-84 5-11-84
8-2-84
2=4=83 .

January, 1-10-84
1984,
9=12-83

9-12-83

22-9-82 9-2-87 2=3=87

14-T7=84

1-11-1984

27=1-86

23-1-87
30-11-84

24-6=87
24-6487
1-11-84
28=8-86

28-8-86

16-6-87

6. The question therefore is.as to whether
the termination of service of thesé applicants in the
above manner is legael 6r not. It is this very aspect
thet has been considered by us in Kismatram's case.
We may state here that the facts in these proceedings
are practically similar to the facts in Kismatram's

case and other connected matters, We have relied upon
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the decision of the Supreme Couft in the case of
Jagdish.Prasad Ve Sachi? Zilla Ganna Committee
reported in ATR 1986(1)SC 197. In that case the -
applicant while applying for éervice had concealéd
the fact of his removal from earlier service pﬁ
charges of corruption. It is for this reason that
the services of the applicant were terminated., The
Supreme Court quashed the said order and the
material head-note reads as follows:

"Where from the order of termination
itself it is evident that it was

passed on the ground that the appe-~
llant concealed the fact of his

removal- from the service under the
U.P.Govt.Roadways on charge of
corruption at the time when he appllod
for the post of clerk under the Gane=z
Society then such order of termination
is not an innocuous order, but is an
order which on the face of it casts
stigma on the service career of the
appellent and it is in effect an order
of termination on the charges of conceal=-
ment_.of:-bhe facts that he was removed
from his éarlier service under the U.F.
Roadways on charges of corruptlon. This
order undoubtedly is penal in nature
having civil consequences and it also
prejudicially affects his service
career. Furthermore, this order of
termination is considered along with the
show cause notice will clearly reveal
that the order of termination 1f eonsiw
dered along with the show cause notice
will clearly reveal that the order of
termination in question is not an inno-
cuous order made for doing away with the
service of the temporary employee like
the appellant in accordance with the
terms and conditions of his service.
This order, is therefore, per se,illegal,
arbitrary and in breach of the mandatory
procedure prescribed by Regulation{68

of the U.P.Cane Co~-operative Service
Regulations 1975. The order made is also
in utter violation of the.principle of

audi alteram partem"

It is material to note that Service Regulation No.68
mentioned above,provided for holding of a departmental
enquiry after framing necessary charges. The Regulation
further states that the delinquent has to submit his
explanation. He is to be askedJ§é—te—whe%hef—%e—isato—be“k
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" waeked as to whether he is to be heard in person.
Inspection of the record is to be given and the
delinquent is entitled to a personal'heaging
including the right to cross-examine the witnesses.
The delinquent then has to enter his defence. It is
only after holding such a detailed gnquiry that
the order terminating him from service could be
passed. A similar procedure is contemplated by the
Railway Rules fog holding a departmental enquiry.
These rules have not been followed in all the cases
before us. Relying upon the abové mentioned Supreme
Court judgment we held that detailed.departmental
enquiry as prescribed by the rules should be'held
even when an allegation is made about concealment

of certain facts at the time of entry in service.

7. It is true that the respondents have
relied upon the decision of the Principal Bench of

2 Administrative Triﬁunal reported in 1987(3)ATC
.+ . The Principal Bench has in that case held, that
.he termination of service alleged to haveibeen secured
oy dishonest means is permissible without holding any
enguiry. Before the Principal Bench certain interroga-
tories were framed and the applicanté were asked to
reply to them, Thereafter the Principal Bench found
that such termination was neither arbitrary nor by
way of punishment. The learnéd advocates appearing
on behalf of the respondents relied upon this decision
and submitted, that the view taken by us in Kismatram's
case(0.A.219/86) and other .connected matters, is conirary
to the view taken by the Principal Bench and that therefore
it would be necessary to make -3 reference to the Chairman
of the Central Administrative Tribunal under Section
5(4)(d) of the Administrative Tribunals Act 1985 to

constitute a larger Bench of more than two members for

-
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deciding these matters. Ordinarily, we wbuld have
accepted +this submission as the decisions of the
two Benches are contrary. However, the matter does
not rest there alone. The respondents have filed
Review Applications as mentioned in para 1 above
contending thereiﬁ that we should review our judgment
in view of the decision of the Principal Bench in
Sanjeev Kumar's case., Those Review Applications

have been dismissed by us on 17=11-1987, We have held
that our judgment is based upon the decision or the
Supreme Court in the case of Jagdish Prasad v.

Sachiv Zilla Ganna Committee and that in that
background we do not find any error apparent on the \‘ '
face of the record. The Railway Administration had -
filed Special Leave Petition No0s.936 to 946/1988 against

this order of rejectidn of the review applic:otions.,

We have already meﬁtioned above that the Supreme Court

has dismissed the Special Leave Petition. It is thus

clear that the Sﬁpreme Court has upheld the decision

given by us. It would notvtherefore be necessary to
constitute 2 larger Bench inasmuch &s by dismissing

the Speé¢ial Leave Petition, the Supreme Court has

also held'that the decision in Sanjeev Kumar's case -

is not good law.

8. The reséondenis have also filed ‘ !‘F
applications before this Tribunal,requesting that we |
should pos2 certain interrogatories to the applicants

and decide the matter after the applicents have

replied to them., The procedure suggested by the

respondents is on the basis of the procedure followed

by the Principal Bench in Sanjeev Kumar's case.

We have held in Kismatram's case fhatférmigation

of service on the grounds pleaded before us is not

)
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fpermisSible. We are of the view,in view of the above
backérOuna,'that it would not be in the fitness of

things to.ﬁose'cértain interrogatories to the applicants
and then arrive at a conclusion one way or the other,

That apart, as'mentioned above, this,procedure cannot be
followed as the Supreme Court has rejected the Special
Leave Petitions{SLP) .We are told that in the Special
Leave Petition vit was pleaded, that the.procedure adopted
in Sanjeev Kumar's case ought to have.been followed by us.
We rejected the review application. Besides the Supreme
Court has dismissed th; SLP against such rejection.

It will not therefore be open now tq the respondents,

to contend that we should follow the procedure adopted

in Sanjeev Kumar's case and proceed with this matter.

9. Shri Shetty for some of the respondents
- contended that the respondents may be permitted to lead
evidence in theﬁe proceedings for the purpose of proving
the misconduct.’He relied upon two decisions of the
Supreme Court in the case of Workmen of Firestone Type &
Rubber Co. v. Management reported in 1973(1)Labour Law
Journal 278 and Cooper Engineering Limited vs. P.P.
Mundhe reported in 1975(2)Labour Law Journal 379. These
cases were under the Industrial Disputes Act. An employer
before imposing punishment is expected to conduct a
proper enquiry. It is held these cases that when no

such enquiry was held the Industrial Tribunal or the
Labour Court is bound to give an opportunity to the
Management to ddduce evidence before it. Shri Shetty
argued that a similar procedure should be followed in
this matter. In our opinion the above mentioned- deci-
sions of the Supreme Court are not at all applicable
when & Govi. servant has when removed from service for ‘

breach of provision of Article 311 of the Constitution.

el i PR 16/-
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The Industrial law is quite different.and it will not

be open for Govt. to contend that thouéh no enquiry

was held even when it is required to be so héld, Govt,
should be given an opportunity tb lead evidence before
us for the purpose of proving the misconduct. Such a
procedure is impermissible when there is constitﬁtional
mandate under Articlte 311 that the fermination in the
shape of penalty has to be precedea by a lawful enquiry.
The respondents therefore cannot rely on the above A
judgments for the purpose of préying that they should be

allowed to lead evidence in these proceedings.

10. The net result is that the termination ' 5;'

“of 'all the applicants without holding any departmental

enquiry as contemplaied by the Railway Rules is bad.

11, - Before'passihg final orders we would
like to divide these 34 matters into S groups, on
account of some minor differences. Fo; exémple Group
No,I consists of Original Application Nos.793/87,
23/88 and 103/858. In these matters we are told that
the department has subsequenily ceme to the conclusion

that the casual labour cards were not bogus bul were

W
genuine, nThe Asstt.Mechanical Engineer has verified .
this position and has directed that appropriaste
necessary action be taken on that basis. However, the 'ﬁg‘}

applicants in these cases have not been reinststed in
service. Thus under no circumstance the administration
can successfully challenge the claim of these applicants

for reinstatement in service with full backwages.

12, : Gréup II consists of Applications Nos.
426/87, 427/87, 455/87 and 572/87. Though initially

the sarvices of the applicants were terminated on the
gfoﬁnd that they have produced bogus casual labour cards,
the Department had later taken them back in service in
February,1988. Their gtievance is that they heve not

L 17/~
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" been paid their backwages. Obviously on such reinstatement

they would be entitled to such backwages.

13. " Group III is with respect to originéi
Applications Nos.542/87, 543/87, 544/87, S45/87,546/87,
588/87 and 589/87. It seems that these applicants have
taken the matter to the High Court. The High Court by
its order dtd. 23-1-1985 set aside the termination.
The Department, however, took no action to reinstate
the applicants. The applicants then filed their appli-
cation before the Tribunzgl, The Department reinstated
‘the applicants with effect from 6-11-1987. However,
backwages have not been paid . Obwviously the a?plicants

would be entitled to all backwages.

14, Group No,IV consists of'Applications Nos.
247/87,248/87,249/87,251 /87,410/87, 745/87,794/87,53/88,
88/88, 114/88, 115/88 and 116/88. There is no written
order terminating‘the services of the applicants. However,

their services were orally terminated. During the ¢ urse
Lol

of the hearing however it was candidly stated before us,‘-éyévz"“’r"m‘“’“"g

that the said termination was on account of the production

of al}eged bogus casual labour cards.

-

15. In Group No.V are Applications Nos.O.A.
268/87, 310/87,552/87, 613/87,646/87,647/87,648/87 and
4/88. There is a written order of termination of service
and it is not disputed thet the said términation is on
account of production of zlleged bogus casuel labour
cards. As far as Groups IV and V are concerned, the
termination of service of zvplicants is liable to be set

aside with consequentidl orders for payment of backwages.

LN ] 18/—.
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16. Before concluding we may add that
Shri Nerlekar for the applicants submitted that
each of the applicants should be awafded cost |
and that the amount payable to each of them should
éarry.interest. He argued that such a cleim is
made as the Department had not implemented the

earlier judgment of the Tribunal in Kismetram's case,

though it had lost the case in the Supreme Court. .
There is some subsiance in the conte-tiorn of

Shri Nerleker. However, we are not inclined to

grant to the applicants e’  2r costs or interest.

But we direct the respondents to comply with our N

judgment within a specified time expeditiously.

17. For the above reasons we pass the
following order:
(a) Applications Nos.247 to 249, 251,
268, 310,410, 552, 613, 646, 647,
648, 745, 793, 794 of the year 1987
and 4, 23, 53, 88, 103,114 to 116 of
the year 1988.succeed. The terminetion

of service of each of these applicants

is guashed, The respondents are
directed to reinstate each of these
applicants in service with full baci.wages ‘

' from the date of terminstion of thei

wis

th
{h
8
b
(9]
m

Applications Nos.0.A.426,427, 455,

P
or
S

542 to 546,572,588 and 53¢ of the
vear 1987 are partially aliowed.

It is not necessary +to pass an
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(c)

(a)

(e)

18,

& s

order of reinstatement in respect of
these applicants as they have already
been reinstated. However, the respon-
dents should pay to each of the appli-
cants full backwages from the date of
terminatibn of their service till their
reinstatement along with other perqui-

sites admissible under rules.

We make it specifically cizar, that
this judgment in respect of these
applications would not prevent the
Railway Administration from holding
a departmental enquiry as prescribed
by the rules and passing appropriate
orders on the basis of the evidence

adduced therein.‘"

This judgment should be complied with

~expeditiously and in any case within

a8 period of ‘two months from today.

-]
Parties to bear their own costs in

each of this applicetions.

This judgment should be placed in O.A.

268/87 and & copy thereof kept in the record of the

remaining a2pplications.
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