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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW BOMBAY BENCH, NEW BOMBAY 400 614 \(\

0A.NO. 599/87

Shri S.D.Chaugule
€/o. C.U.5ingh,
Aduccats . v
Savla Chambers, 6th Floor, . ‘

Fort, Bombay 400 023, eee Applicant
v/S.

1. Union of India
through Under Secretary,
Ministry .of Perscnnel &
Training, New Delhi.

2. The State of Maharashtra
through Chief Secretary,
Govt. of Maharashtra,
Mantralaya, Bombay. v ees Respondents

CORAM: Hon'ble Member (3) Shri M.B.Mujumdar
Hon'ble Member (A) Shri M.Y.Priolkar )

Appearances $

Mr. C.USingh , ot {‘
Advocats \
for the Applicant !

l"lr.R.K.Shetty
Advocates '
for Union of India .
i.s. RESﬂondent No.1. o ‘;

Mr.A.R.Asgekar,

Sgction Officer

cn behalf of Govt, of Maharashtra
i.e. Respondent No. 2.
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CRAL JUDGMENT | Dated: 6.12.1989
(PER: M.B.Mujumdar, Member (J)

&

The points - involved in this case are decided by

a judgment of this Bench of the Tribunal in Shri Raghunath
Shambhunath Rathod v. Unien of India and the State of
Maharashtra, OA.No. 87/88 decided on 6.10.1988. 5Still

we will give the facts of this case as well as the facts

of Rathod's caseg.
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2, The applicant, Shri Sukumar Dharamrac Chaugule was

initially appointed as Deputy Collector in the Maharashtra
State Civil Service in 1964, In 1981 his name was included

in the select list for promotion to Indian Administrative
Service. By order dated 25.6.1981 he was appointed as

Deputy Secretary im the Agriculture and Co~operation Department
~of the Govt. of Maharashtra. By notification dated 1.8.1981

' he was appointed to the Indian Administrative Service (1AS) on
probation and allotted to the cadre of Maharashtra. fhe
applicant uwas given ths year of allotment as 1976. On 1.8.1981
to 9.10.1983 he served as Commissioner of Kolhapur Municipal
Corporation. From 10.10.1983 to August 1987 he worked as
Chief Executive Ufficer of the Satara Zilla Parishad. Since
August 1987 he is working as Deputy Secretary, Agriculturse

& Cooperation Department of the Government of Maharashtra.

3. By letter dated 29.1.1987 from the Under Secretary to

the Govt. of India, Ministry of Persennel, Public Grievances

and Pensions, the applicant was informed that the Government

of India had provisionally come teo the conclusion tha£.he was
not suitable for being a member of the Service and it was
accordingly proposed to revert him from the Indian Administrative
Service under clause (b) of Rule 12 of the Indian Administrative
Service (Probation) Rules, 1954, to the State Civil Service.

The applicant was asked to make a representaticn,‘if he so
wished, in this regard and submit it through the Government

of Maharashtra within 15 days from the date of receipt of thse
letter. The applicant submitted his exhausfiva reply dated
23.2.1987, He also submitted a supplemanfary reply dated
27.8.1987, But about ten days before that the Govt. of India
Ministry of Personnel,lpublic Grievance and Pension passed the
impugned order dated 17.8.1987, under Rule 12(b) of the Indian

Administrative Service (Probation) Rules, 1954 reverting him to
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the State Civil Service of Maharashtra as he was unsuitable
for being a member of Indian Administrative Service. The
said order was communicated to the applicant by the Joint
Secretary to the Govt. of Maharashtra, General Administration
Department by letter dated 8.9.1987. The applicant has

challenged that order by filing this application.

4, On 11.9.1987 this Tribumal issued notices to the
respondents regarding admission and directed that status gquo
as on that date should be continued till 24.9.1987. By order
datedv22;9.1987 that order was continued upto 19.10.1987,
provided that the reversion order was not acted ubon by that
time. On 8.1.1988 after hearing advecates for both the sides,
the application was admitted and the oﬁaration of the order

of reversion dated 17.8.1987 uwas stayed till the decision of

the application,

5. On 6.6.1984, a show cause Notice regarding some
irregularities committed by the applicant while he was working
as Commissioner of Kolhapur Municipal Corporétion was served
on the applicant. He replied to it on 15.10.1984. Along with
letter dated 22.4.1987 a statement centaining one charge uvas
served on the applicant. According to the charge, during the
periocd from 19.6;1981 to 4,10,1983 the applicant had committed
some irregularities and illegalities which amounted to grave
and serious misconduct resulting, in some casses, pecuniary loss
to the Kolhapur Municipal Corporation in the five matters
mentioned in the charge. The applicant has replied to that
charge and we are told that the inquiry against the applicant
is completed. The applicant has submitted his final defence

statement in flay 1988, but final orders are yet to be passed.
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6o Union ef India, i.e. Respondent No. 1 has resisted
the application by filing the affidavit of Mr.N. Sanyal,
Deputy Secrstary to the Govt. of India. It is pointed out
therein that the applicant was appointed to the Indian
Administrative Service by promotion from 1.8.1981., The
normal period of probatibn in respect of a promotee officer
under Rule 3(2) of the IAS (Probation) Rules, as it stood
then, was one year. This may be extended but the total
period of probation shall not ordinarily to exceed two years.
Rule 3A of these Rules provides that where a probationer has
completed his period of pfobation to the satisfaction of the
Central Government, he shall be confirmed in the service at
the end of his period of probation. Hoewever, Governmesnt of
India decision No. 4 belou this rule makes it clear that
confirmation of a probationer after completion of period of
probation is not automatic but is to be folloued by formal
orders. It is further pointed out that in January 1986, the
Government of Maharashtra forwarded a propesal that the
applicant may be reverted to the State Civil Service in view
of his poor performance during the probation pericd. On an
assessment of his performance as reflected in the Assessment
Reports and Confidential Reportsy the Central Government
accepted the suggestion of the State Government to revert the
applicant and issued a show cause notice under Rule 12(b) of
the IAS (Probation) Rules, 1954. The representation received
from the applicant was cohsidared after obtaining the comments
of the State Government and after careful consideration it was
decided to revert the applicant to the State Civil Service

of Maharashtra. Orders to that effect were passed on 17.8.1987.

7. On behalf of the Government of Maharashtra, i.e.
Respondent No. 2 Mr. Satish Tripathi, Joint Secretary, General
Administration Department has filed a dstailed reply. After

stating the relevant facts and provisions of IAS (Probation)
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Rules 1954, it is submitted that if a probationer is under
suspension or disciplinary proceedings are started against

him, then his probationary period may be extended for such
period which in the nature of the circumstances ef the Central
Government may deem fit and proper. The Central Government

has discretion to extend the period of probation beyond the
period of two years. It is pointed ocut that it is not necessary
that the extension should be grantéd alwgys in writing. The
fact that the probationer is allowsd to cohtinue without
conFirmaticn amounts to extension of probation period of the

0 o
probationer. It is sdmitted that in the case of the applicant,

after his appmintmens\as probationer, no formal orders of
confirmation have been passed. Hence, he continues to be a
probationer. As the impugned order of revérsion dated 17.8.1987
was passed during the probationary peried, it is wvalid,

8. Caoming to the prayers made by the applicant im the
application, his main prayer is naturally for quashing and
setting aside the impugned order dated 17.8.1987 communicated

to him by letter dated B8.3.1987 and for directing the respondsnts
to continue him in the Indian Administrative Service. Heﬁ;iio "
prayed for a declaration that he should be deemed to be confirme-
ed in the Administrative Service w.e.f. 25,6.1982 or in any

case from 1.8.1982. At the time of arquments the applicant's
advocate did not press for confirmation of the applicant from
25.6.1982, but he presssd for his confirmation from 1.8.1982
i.e., from the sxpiry of one year period from the date of

notification dated 1.8.1981, by which the applicant uas

appointed as membar of the Indian Administrative Service.

9. We have just now heard Mr.,C.U.Singh, learned advocate
for the applicant and Mr.R.K.Shetty for Union of India, i.e.
Respondent No. 1 and Mr.A.R.Asgekar, Section Officer who is

present on behalf of the Govt. of Maharashtra, i.e. Respondent
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No. 2 along with relevant record. He requested for an _
adjournment as Govt. of Maharashtra's advocate is busy
in the High Court. But we have rejected that request
because contentions raised by the Govt. of Maharashtra

are the same as raised by the Union of India,

10. fir. Singh, learned advocate for the applicaﬂt

heavily relied on the judgment of the Division Bench of

this fribunal dated 6,10.1988 in R.S.Rathod v. Union of

India and Govt. of Maharashtra, OA.87/88. According to

him, the facts of that case and the points which were

raised on behalf of the respondents in that case are the

same as in this case and hence we should pass a similar order

in this case also. UWe are inclimed to accept his submission.
The facts in Mr, Rathod's case as narrated in the judgment

are these ¢-Rathod had joined State Civil Service of Maharashtra
in 1965. In 1983 he uas piaced on the select list of the

Indian Administrative Service. 0n 2.8.1983 he uas appointed

to the cadre post of IARS and a formal notification was issued

on 25.,11.1983 appointing.him toc the Indian Administrative
Service on preobation. He was given the year of allotment as
1979. On 29.1.1987 a notice under Rule 12(b) of the IAS
(Probation) Rules was issued to him informing that the Government
proposed to revert him from the IAS to the State Civil Service
and that he may make a representaticn in that regard within

15 days. He submitted tuc representation dated 16.2.87 and
24,3,87., However, before taking any action on the notice

dated 29.1.1987, departmental.proceedings Wwere initiated

against him by serving a charge=-sheet on 11.11.87. The
applicant replied to that charge-sheet by letter dated i4.12.8?.
It was thsreafter that>the impugned order datéd 31612.1987 uas
issued reverting him to the State Civil Service. However, by
the order passed by this Tribunal the order was stayed and it

was in force till the decision of the application,
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1. The judgment shous that the same contentions which

are raised by the fespondents in the present case were raised
by the respandents in Rathod's case. But after relying on a
judgment of the Supreme Court in State of Gujarat v. ARkhilesh
C. Bhargav AIR 1987 5C 2135, the Division Bench rejected the
contentions. At the end of para 8 of the Divisioen Bench
rejected the submission of Mr.R.K.Shetty, learned advocate
for Respondent No. 1 in that case (incidentaily, he appears
for Reépondent No. 1 in this case also) that a probationer
does not become automatically a confirmed efficer. On this

point this is what the Division Bench has held :-

. "Once it is held that the applicant has
become a confirmed officer immediately after

the expiry of the probation period of one year

the only result would be that simple termina-
tion of the applicant by treating him as a

probationer is not permissible. If at all,
the Government can held departmental proceedings,
if it is alleged that the applicant has committed
any misconduct which can be dealt with in such
proceedings.

In view of the above discussion, the
impugned order reverting the applicant from the
I.A.5, to the State Civil Service by treating
him as a probaticner is liable toc be struck doun."

12. Para 10 of the judgment shous that Mr.C.U.Singh,
learned advocate for Rathod in that case and who also appears
for the applicant in the present case, had submitted an
alternative submission. That submission was that the impugned
order amounts to imposing a penalty for thelalleged misconduct
and such an order is not permissible if it is assumed that

the applicant still continues to be a probationer. In para
11, the Division Bench has pointed that the question as to
whether simple reversion of a probationer was a simple reversion
or it was by way of punishment is dependant upon the facts

and circumstances of sach case. By pointing out that before
the impugned order of reversion was passed, departmental

Dr0caedings were already initiated against Rathod by memorandum
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dated 11.11.1987 and the fact tﬁat he had also submitted his
reply, the Division Bench held that the impugned order of
reversion was issued by way of punishment for the alleged
misconduct in the charge-sheet. It may be recalled that in
the present case charge~shest was served on the applicant
along with letter dated 22.4.1987, i.e. about four months

before the impugned order of reversion was passed,

13, e may point out that the Union of India and the Govt.
of Maharashtra have net filed any Special Leave Petition in
the Supreme Court against the judgment in Rathod's case. On

the contrary, in the replies filed by them in OA. 885/88

(T+K+Kamble v. Union of India and State of Maharashtra) they

have specifically relied on the judgment in Rathod's case.
Hence, we are inclined to pass a similar order in this case

as is passed by the Division Bench in Rathod's cass.

14, Mr.R.K;Shetty, learned advocate for Respondent No. 1,
i.e. Unién of India submitfed that Rathod's case does not lay
down the correct legal position. In order to shouw that a
different view is possible, Mr. Shetty relied on some judgmants
of this Tribunal, viz. (i) S.K.Sisodia v. Union of India, Full
Bench Judgments: Central Administrative Tribunal, 1986-89,

Pags 47; (ii) Union of India v. Nirmala Kanta, ATR i989 (1)
(CAT) 146, and (iii) R.K.Bharti v. Union of India, ATR 1989(2)
(éaT) 456. None of these cases was in respect of IAS or IPS

Rules. Houwever, we may point out that in Sisodia's case which

is decided by a Full Bench of this Tribunal, the Tribunal has

~observed in para 12 page 57 that it is well settled by a catena

of cases decided by the. Supreme Court that unless the rules
. . IIE? . .
otheruise proulde} mere completion of the period of
‘ QN .
probation, a probationer doss not stqmnd confirmed against a

permanent post. There has to be a declaration by a competent
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authority that he has satisfactorily completed the probatien
period and that he is confirmed against a substantive post.
Until then he continues to be @n prabatian. There cannot be
any dispute about this general proposition. But in Akhilesh
C.Bhargav's case the Supreme Court has considered the relevant
guidelines in respect of confirmation and on the basis of

thase guidelines and provisions 6? IPS (Probation) Rules, it
has held that Akhilesh Bhargav had become a confirmed officer
of the Gujarat IPS cadre under these rules though there was

no specific order of confirmation. It is pointed out by this
Tribunal in Rathod's case that the guidelines regarding confir=
mation of IPS officers as well as the relevant provisions of
IPS (Probation) Rules are identical with the guidelines and
Rules regarding IAS officers. Hence, the Full Bench's judgment
of this Tribunal in Sisodia's case cited by Mr.R.K.Shetty does

not help the respondents but it helps the applicant,

15+ The next cass, i.e. Nirmalakanta's case is decided

by the Ahmedabad Bench ofbthis Tribunal. In that case one

Mr. Khanna (husband of Nirmalkanta) was pramoted from 10.10.1988

initially on probation for six months as machinist Gr.II,

The probationary period was further extended by another six

months and it expired on 14.10.i981. Thereaftar; the probation=

ary period uwas not extended; but he uas'reyartad te the post

of machinist Gr.IIT by order dated 29.11.1981, i.e. within

one and halflmonths a?ter the probationary period expired.

The Tribunal held that the mere fact that the probationary

period was not extended, does not coﬁfirm automatic right of

confirmation, Obviously, that case was decided on the basis

of some set of rules which are not before us. There could not
Ve ERak Coso ‘

have been any guidalineixéimilar to ths guidq}inas in respect

of confirmation of IPS and IAS oFFice:s, which are referred

to by the Supreme Court in Akhilesh Bhargav's case and in

Rathod's case decided by this Tribunal. The last case, namely,

R.K,Bharthi, in fact does not help the respondents. fr. Shatty

also agrees that this case helps the applicant.
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16.  In result, we pass the Pollowing order.
(i) The impugned order Of reversion dated
- 17.8.1987 (at Ex.'AA' to the petition,
at page 84) which was communicated to
the applicant by confidential letter
dated B8.9.1987 (Ex.'Zf to the applica-

tion at page 83) is heraby quashed and
\1? set asids.

(ii) The applicant shall be deemed to have

been confirmed as a Member of Indian
Administrative Service from 1.8.1982,

"y with consequential benefits which

according to rules are due to him,

(iii) The respondents are at liberty to:
pass final orders in the departmental
inquiry which is initiated against
the applicant by issuing the charge=-
sheet which was served on the applicant
with confidential letter dated 22.4.1987
(Ex.'Y' to the petitiom at page 80).

‘ (iv) Parties to bear their oun costs.

& : . \/
(M.Y.PRICLKAR) C,////,a<ﬂﬁﬁﬂabaa)
MEMBER (A) o

MEMBER (3J)



