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NEJ BOHOIAY BENCH, HEW J0H0AY

Sriginel Myplisetipr (i 1o 0(
KISMAT RAM [l)Athu

Jajjiven Nagar,

Halvapur, Kurla Pips Ruad,

New Dobighat,Kurle,

Bombay =~ 400 070. =

V/s

The Divisional Railwsy Manager,
Central Railuay, v
Bombay V.T. o

Opiginal Anpllcat1r“ N'tpHJ,M
BHAGUAN KIUVAR PABAL AN

Mukund Nagar, Pestan RN
Chembur -« Bombay 40{ 189, o

V/s

1« The Union of- India through
- The General Managar,
Central Railuay,
Bombay.:

2. The Divisional Railuay fNan2ger,
Central Railuay, '
Bombay V.T.

2%, The Divisionsl Clectrival En ginewt

Centrz! Rodiluway; kor b

Bumbay P AUU U‘“. ¥
Original Applicatinn Mo 2i 1486
GANESH HAR]rHA’('\NAL!L'K
Ananduadi,
Kate Manumlj Post,
Nguw Bhihari Ghawl,
Near Shivmandir, Koy {(ﬂﬁt),
Dlgv.Thane. “e

V/s ' ’

1. The Union of Indie through
The Genwral Managir,
Central Railuay, Bombay .

2, The va1,1onal Railuay Nanagér,
Central Railuay, Bombay,

Applicent

Heﬁpohuent.

1 priiomht @

(Th)

ﬁampanmunh;

Applicent

3, The Divisional 11‘41:1“*1 Eriginear(¥D),

Central Railuay, HuIa1

Bombay = 430 b/( e
‘ . {
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12.

Drl(lﬂal Application Ne,35/87
fRIKSH RAMpAlARTH :

R/o. Wakadi,

Walduni,

Lakdika Stall, Limaye Wadi,

Badlapur Road,

Post.Kalyan,

Digt ,Thans

UxJanal AppllratlouNc.ﬂq/Bi

HIVAAM SINGH VISWANATH SINGH VHAWLH,
R o. Bhim Nagar, : '
Behind Dr.Gopal's Hospital,
Ulhasnagar, Dist.Thana.

Original Applicstion Ng,38/87

. Block No,5, Row~C
" Room Np.3, Transit

HANSRAJ PASSI,

Janata Mitri Mandal,

Near Barrack No, 31/S¢,
Ulhusnagar-1, Dist.Thane,

_ji%}ﬁdl Application g, 39/67.

KAR RETNARAD,

4
|zl,g

Dhalavd - Bombzy anu e,

Original Rppllrat;on Mo AU/IJ

NRITHUBTIN S/70 MOINiCeTil

Pirao Budhan km(lnul,

Kurls Qurech Nagar,

Chaul No.&51, Room “umier No,o,
Bombay - 400 070.

Original Aaplication Mo, 41/8%

SUDHAM SACASHIV MISAL,
Gourkamat,

Tal.Karjat, Dist.Raigundn,
GOURKAMAT.

Origlnal Application No.42/87

D.PUIAGTAR, .
R/o. 5h1nda Chaul,

Near R.T.C.Shantinagar,
Ulhasnagar No.3,

Dist.Thane.

Criginal Application No,43/87

BHARAT WACEKAR,

'3 Cabin, Shivaji Mo oo,
R2j 11 Jadhav Chauwl,
Naupda, Thaneg.

Uriy.nal Application . 37/87

Ram hHeyak SLHq.,

C/o.L.M.Nerlak: Yoty Mignz,
144, iandurfmg, N‘Ex,i,k Moo,
Shiunji Park, B'oay. 400 016,
®
Vs
The Daputy Chier EnnWe1.:(CCIrL,ﬂ'

Central Railusy,
Bombay V.T.

. ,I BN
Cikade,

!
:
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Couramt Hon'ble Vice-Cheirmen Shri 8.0.00 doil.
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1o Mr loMai--lekar, lesrnsd aduceate i -
R
For all tho aspplicents. ¢ v
"
3 ‘
2. HMr.D.E5.Chopra, lezrned counegl S .
LA - el o \GU T :
for the Respondents, oetn el (oe Shadle W0 N -
Coagarnadoandh (VS Dt e Ul C A wat \EL . ' ’ '

JUGCENRTRT (Per Shri 9.0.Gsdnil) Dated: 14.8.393"{.

ALl these epplicatiions cun be conveniently decided by a
comman judcemsnty 2 the controversy im :12 of them-its the same.
Initielly, uwe will stzte in cebzll the F:é?& in Drigﬂnél Applicau
tion Ne.292/86 and therecfio- briefiy refer to simiiﬂr “”llent
facts in the remoining proccedings.  The SULILOnT (LY N
hzs bean vorking aé a ca@uai iubourcy fror 4500 and hig éasa is
thet he had acquired temporary s%2tus. Tt - Reapondenté contend
that wvhen the applicent uss engoged ac a ;smcalvlaboufer in 1083,

C 8% acsue]l laboue

0
r\

he procuted a8 boges sozo of rit o csovings

rer with the Roiluay CUrgenisztion. It apooors thatuﬁhe flespon=

dento hfﬁ tﬁkgm a dguisinn thzi wiile employing pﬁrﬁané a5 casual
lebourers, preférence was {0 be given to Lhose uhg h&ﬁ‘pfeﬁiously
ucried as casuai labourer . end whose services uere ccr11=r termie

nated for wvent of worke Focording to the Respondents they would

.

not have employed the anplicznt as casual lzbourer in 1983 if

he had not rendered previous service in that capacity in the Rail=-
ways. The grievance of the Respondents is that tha eapplicant

ecurad employment in 1283, by producing a hogus ceord uith entries

said to heve been made by the Faziluezy officiasls to the eFrect that

he had rendered pravxouv service &s & czsuzl lazbourer, The metter
was invectigated by the Reiluay Administraticn and focsrding Lo
them the enid investigation proved that the cord (of previous
service said to have been rendered 2 casusl labourer) sroducad

by the zpplicant was bogus &nd i1orged. The Resnondents therefcre,
issued notice to the applicert on_é.691986, stating that hes had

secured appointment gs a c=zouzl labourer on crocduction of 2 cord
&



which on enquiry, revealed that it yas forged and bogus..

Fof thess reasons, the applicant was called upon to explain
within 10 days as to why his services should not be terminated.
On 1.7.1986 the applicant urote to the Respondents' authori=-
ties, requésting for copies of the dopuﬁents on which the.-
Respondents would be relying upon to prove the allegations
against him as being illiterazte he uouid not be able to inspect
| these documents. He further requested that he may be permitted
to take the assistance of an advocste to defend himself as the
Charge against him was serious. There uas no regsponse From'the
concerned authorities to this communication, but a mommunica-
tién dt.14.7.1986 was issued to the applicant terminating his
Sarvicas with immediate effect i.e. by the enc of that day.

2. .There are certain other averments about the esrlier
termination of services and reinstctement of the applicant,
Houever,_Nr.Nerlskar, Counsel for the applicant frankly stated
‘before us, that that aspect was not relevant in this proceeding
as he was restricting the grisvance only with respect tobthe,
improper termination of services w.e,f. 1¢th July,1987. In
subsiance, the contention of the applicant is that his service
could not have been terminated in the light of the facts mene
tioned above anc that it was necessary for the Railway Adminis-
tration to hold a regular departmental inquiry as contemplated
- by the pertinent Railuway Rules. Thus ths applicant contends
that in the absence of such a deparomental inquiry termination
of his service uhich cast a stigme on him was bad,

3. 3 The Respondents have filed their reply, uhich contains$
8 briaf ellegation. Huuever, lecrned advocate for the Respon=
dents frankly stited before us trat he woulcd be resisting the

CDﬂtd. » 05
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o application only on the grounc that @ dapartmehtal anqhiry
was ﬁot neéessary and that the action taken by the Respondents
Qas-iegal and proper.
4, , Rs uwe have stated earlier, the sum and substance
‘Qofﬂtha allegations of the ;pplicants and the Respondents in
'the remaining procesdings are similer to those mentioned zbove.
“uhen the matter was argued befcre us, the Respondehts hadvnot
_ filed their reply in U.A.Nos 36,37,38,40 and 42/87. Houever,
1&#.Chopra-ﬁor the Respondents frankly stated before use that
the Réépqﬁdehts' contentibns in these proceedihgs, uﬁuld be
similar to those raised by the Respondents in other connected
| matters such as O.A.Nos., 34, 35, 39, 40 and 43/87. e informed
'@Mr.thopre that he may"raise'éimilar contentions during the
| coursevof the arguments even though a uritten reply was not
filed in the above mentioned S cases, We may, in 2 nut shell,
give in-a tabular form the relevant dates about the entry in
service, issue of notice, reply given by the applicant and the

order of terminaticn c¢f sarvice.

B e GED P UST GER G G D D GG Gage M MAY I SRS G N GG BN AN Gaf ETH $1D AT T €7 aea r—.—--——-—_—-—-————.--—-—-—-n-----‘w-—-—

~‘D.A.No. & Name of Date of Date of Date of Date of .
= the applicant. - .  entry - notice reply termina=-
\.’7*\\§\ ‘ in by Rlys. given tion.

i : ' service : by app=
_ _ licents

~1)>J19/86 Kismatram 9.12.83 4.6.86 1.7.07 14.7.86

o edaram, - o '

. ' 2)4220/86 B.K.Pesuan 9.12,€3 12.5.86 - 10.7.86

0 {3) 221/86 G.Hari- 9.12.83  4.,6.86 1.7.66  14.7.86

. charanram.
4) 34/87 K.S.Kerim  23,3.82 18.11.86 13.12.86 20.12.86

5) 35/87 Rambriksh = 27.12.82 18/27.11.86 11.12.86 20.12.86
S Rampadarth ' : :
) 36/87 $.S5.Thakur 27.12.83 18/27.11.86 11.12.86 20.12.86
) 37/87 Ram Sevak
Singh. . ,
8) 38/87 Hansraj 1.4.84 1£.11.86 1.12.86  20.12.86
: ‘Passi.

IR St o

9) 39/87 Shekar 6.2.84  27.11.85  13.12.86  24.12.86
' Raturaj.

10) 40/87 Najbuddin  22.4.83  18.11.86 1.12.86  16.12.86
. - Moinuddin .
‘ contde...b
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0.A.No. & Nems of Date of Date of Date of Date of
the applicant. entry notice reply termina-
in by Rlys. given by  tion,
service appli=-

cants,
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11) 41/87 S.S5.Misal 4.1.84 18.11.86 1.12.86  16.12.86
12) 42/87 D.P.Jagtap 18.3.83 18/27.11.86 12.12.E6 23.12.86

13) 43/87 Bharat = 27.3.84 18.11.86 3.12.86 20.12.86
- Wadekar.

T (S U0 R 0 TR 000 O 0 5 5 D D R e G i S0 8 € o ""“'“"“"""’“"""""‘"'""‘-'-""f ’’’’’ - -‘
S.. ' It is needless to say that the notice mentioned in '

column No.3 is uordad in a fashion similar to the notlce issued
tc the applicant in O.A. No.219/86., The reply given by the above
mentloned applicants is practically similar, OFf coursc, in soms
:cases ¢Opiés of the documents Wwere not called fof'but thé alle-
gaﬁion about the production of a fraﬁduleht sérvicé cardé wes
denied,

6. Thus the only point thst arises in all these matters

is as to uhether the termination of service of each cf the appli=
canfs in the above fashiﬁn is legel or not. The contention cf.
the Resppndents iS,Athat,service of the appli@ants has been ter=
i minated on the basis of an event that took place before each of
tha'applicants entered into service and that the productionvof
a_bogus cardkuéS'antecedent to entry in service and production

i : of'such‘a fraudulent card would rencer the appointment of the

+ - it is not neces sary to hold any departmental inquiry uncer the

Railday Rules. The argument is that such inquiry is called

for whenever a Railuway employee is‘said to havé‘commitfed‘mis-
conduct during the course of his servics. ‘Reliance in this
regard is placed on the decision of the Patna High Court in the
case of Ishuzr Dayal Sah v. State of Biha; and another reportedv

in 1987 Labour and Industrial Cases 390. In that cac e, ons
——"&
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Ishuar Dayal Sah uvas appointed as a Teacher and at the
pime.oﬁ his aﬁpointment he cleimed that he belonged to
”SChaduléd Ceste and ﬁhét he uas entitled to appointmant
| oﬁ that count. Hs joinéd duty in 1976. Houever, in 1983
it transpired that the applicant did not belong to Scheduled
<«  Caste and that hiz sppointment to the post was irrégular.
No regular departmental gnquiry 29 prescribed by the rulas
uo's held. Houwever, a notice uac issued to the applicant
to produce the necessary cartificate that he baionged to
Scheduled Caste as ithe applicantAgave an avasive reply, £he
. administration issued an order terminating his services
- on the ground thatlhe was appointed on production of a
false certificate that he belonged to a Scheduled Casts.
. - The order. further stated that the explanaiion given. by
- Ishuar Dayal Sah uas found unsatisfactory. It is this
order that was challenged by ishuar Dayal Sah. The urit
petition was dismissed by single Judge Letters Patent
vhppeal=reported in the asbove publication. The Appellate
" Court hsld that Ishuar Dayal Sah had secured appointment
on production of @ fzlsc cartificéte that he belonged to
-4 a Scheduled Caste and that the background of such certi-
ficate was void ab initio and hencs its cancellaticn would
not amount to removal within the meaning of Article 311.

MT::\\"*“\ .
/4ﬁi;ffﬂﬁgﬁ e relavant head note reads as follousi

/o .
¥ Yo
"/f{ PN & : "If the very appointment to civil post is
: = vitiated by fraud, forgery OT crime or illesgs-
Mg 1ity, it would necessarily follow that no con-

. o stitutional rights under Art.311 can possibly
\“<3¢“} 5 & flow from such a tainted force, In such a

Bombs situation, the question is uhether the person
concernsd is at all a civil sgrvant of the URLlol
of the State and if he is not validly so, then
the issue remains outside the purvieu of Art.311.
If the very sntry or the crossing of the thresh=
old into the arenz of the civil service of the
State or the Union is pul in iscsue and the door
is barrad against'him? the cloak of protection
under ATt.311 is not atiractedoicsveresaeronececs

contd,..8



ot vt s g o G oma e

-:. g s~

The tuwo basic nostulates of Art.311(2), there=
fore, are 8 valid and lauful entry into the civil
‘service and his subsequent misconduct or dere-
liction of ing the holding of such a post,
whersas in the case of ths very cancellation of
the original appointment neither of these tuo
things will enter into consideration and the pro=-
visions of Art.311(2) cannot be attracted. "

- The Patna High Court

7. held that in such cases

issus of a notice (as has been done in that case) was suffi=

cient-to'constituta observance of rules of natural justice

‘uand‘that a detailed departmental gnquiry was not hecessary.

8. ~ This judgment no doubi supports the contention

of the Respondents. However, uhat is important 1is that in

v

the Urit Petition that was filed by Ishuar Dayal Seh he had

~ alleged that he had not produced the said CBrtificaté.IHe

" thus contended that he had not committed_any'fraud and that

the;office had committed a

basis that he pelonged to e Scheduled

that, the above position may not be

mistake in appointing him on the

Caste. Apart from

of much halp'to the

Respondents in view of the Supreme Court's decisibn in the

h case of Jagdish Prasad V.

_ : )\
reported in ATR 1986{?) (s€ 697 .

Sachiv 2illa Ganna Committes

The applicant in that

proceedings’namely Jagdish Prasad uas_praviously working

with the U.P.Roaduays and his services uere terminated on

charges of corruption. Thereafter,

,employmaht with another orgenisation viz.

he applied for fresh o

Sachiv Zila Ganﬁa .

Committee. He uas appointed in this organisation but at

that time he concealed the above mentioned facgs.’

,A com=

‘plaint‘uas received by the employer that Jégdish Prasad

. had concealed this fact. ~The Employment Committes made soms

inquiries and thereafter issued

stating that he had secured the employmant

Gommittes DY concealin%/;p
. / ,r“ \“.3‘

oo

a noticé to Jagdish Prasad

with the Ganna
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a corruption case uhen serving with Transport Corpora-

tion and that his services uvers terminated by giving one

month's notice. By notice Jagdish Prasad uss therefore

called upon to show cause as tou why he should not be

-~ removed from service. Jagdish Prasad asked for certain

_documents, but they were not supplied. Housver, he uas

choun a lettsr from the Readueys Department containing

the above mentioned allegaticns. Thereafter the impugned

. order of termination of services uas served on him. It is

this order that uas challanged by filing e Urit Petition,

The mattsr vltimetsly uent to the Supreme Court. The

<
-

uprems Court quashad the order and the materisl head note

reads as follous:

9

" Where from the crder of termination itself

it is evident that it uas passed on the ground
that the appellant concesled the fact of his
removal from the service under the U.P.Govt,

_Roaduays on charge of corruption at the time

when he aspliac for the post ¢f clerk under

the Gane Society then such order aof termination

16 not a&n innocuous order, but is an order
which on the face of it cacie stigma on the
service career of the appeilent and it is in
gffect an orcer of terminztion on the charges

of conceelment of the facts that he was removed

from his earlier service under the U.P.Roaduays
on chargee of corruption. This order undoub-
tedly Zs pen2l in nature having civil conse-
guences and it slso prejudicially affects his
service career. Ffurthermore, this order of
termination is considered azlonguith the shou
cause notice will cleesrly revezl that the order
of termination if considered along uith the
show czuse notice will clezrly revesl thzat the
order of termination in question is not an
innocuous ordesr made for doing auay uwith the
service of ths temporary employee like ths
appellant in accordance with the terms and con=-
ditionez of his service. This crder, is there-
fore, per €@, illegsl, arbitrary asnd in breach
of the mandatocry procedure prescribed by '
gegu%ation 68 of the leP.Cane Co-operative
sgrvice Regulation:z 19275, The crder made is
also in ulter violotion of the principles of
eudi oltersn parten U

It is nead

-

.egs to say, that Service Regulation

66 mentioned above, required that the delinguent ha2g to

Contd,. ees.10
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be communicatad the cherge in uriiing along with the state-
@ant of allegations forming the basis of the charge. There-
after, the delinquent hed £o submit his explanation in writing
and thah he was to be asked to indicate as to whether he
Zdaéired'to be heard in person. "He had to be given inspection
of all records, if he so desired. The delinquent uwas entitled
to personal hearing anc ués t%be alioued to cross examine

the witness, Thereafter the delinquent uwas to enter his

Ly defencs and then in due course the necessary order uzs to be

passed, It is not disputed before us that a similar procedurse

es cantemplated by the Railuay Rules for holding a regular

departmental enquiry wes not followed in the case'before us.
v Thus the above mentioned decision cf the Supreme Court, that

a detalled depdrtmental enquiry as prescribed by the rulac is

requ1red to be held, sven when an allegation is mads about
'concealment of certaln facts at the time of entry in servics,
N has not been complied with in this'case. If ue accept‘the
contentlon of the Respondent sy 8Uch _conceslment will be pre=-
cedlng the appolnument ana 1t ‘cannot bs aald to be & miscon=-
’cht durlng the course of service. Houwever, that contention
hes not been accepted by the Supreme Court.

1D..v : In the presant casg it is common ground that the

departmental enduiry contemplated by the Railuay Rules has

not been held. In the absence of such enquiry, termlnatlo

o _ Aeeuwnin ]
of service on the ground of neeeee+%ézﬂf a service onthe basiﬂ

. i
.of a forged service card would amount to penalty and such

s Raloa,
C-at

penalty has to be pracedad by a regular departmental enqu1ry.‘
; R

In the abssnce of such anqu1ry the 1mpugned ordar is l’ﬂ.gbier
| }
to be struck doun, '

11 During the course of the arguments, it uas Falntly | ‘&}ﬁ

suggested that the appllcant was a casual laboursr and that

Contdo'.-11
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it would be too much to expect an elaborated departmental
anouiry Looconnestion uith the sericus @llegations of ths

P

neture mentioned above. It is true that a departmental

“

snquiry is not mandatory in the case of z nasusl labourer.
"iﬁbueuar, the epplicants have pleaded that they have acguired
temporary status. This avérment hae not been denied., It
vcannot be disputed that the Reiluzy Rules about holding a
\%ﬁpartmental enduiry applied to casusl labourers who had

zcquired temporary status. Hence.it will not be possible

for the Railuay Authorities to overleok this requirement

-

and to contend that the impugned order is gooc,. he result

is that sach of the applicants succesd., The impugned orders
Qﬁﬂentimned in column § inthe statement in pzragraph 4 abové

ie quashed an@ the Respondents zre dirscted to fein$tzte each

of the applicants in sarvice with full back wages from the

daté of terminatioﬁ of their serviQE'till their reinctetement

along wilh other mecescery percuisites admissible urcsr “bo

(4

ruies, It is needless to say thei this order uould Aot prge

%?nt the Reiluey Administration from holding @ departmentzl

A

enquiry e@s prescribed by the rules and passing approoriate ,

crders on the basis of the cvidanmes in such enquiries. Poarties

'(rquL,CcV7
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