GLFORE THE CENTRAL ADMIUISTRATIVL TRIBUWAL

NEJ BOMGBAY BENCH, NEW BUMBRY

Oricinal Anplicetion No,219/86

KI5FATRAM KEDARRAM,

Jajjiven Nagar,

Hzlvapur, Kurla Pipe Road,

New Dobighat,Kurls,

Bombay - 400 070. .o Applicant

V/s

The Divisional Rdlluay Nowager,
Central Railuay, ‘
tombay V.T. ] .o Responcent.

Originel Aopllcet:on No.220/86

BEHAGJAN KEDAR PAbAJﬁN
Mukund Nagzar, Pesiam Sﬂgar,
Chembur - Bombay aDD 089. . - Rpplicant

V/s

1. The Union of India through
The General Manager,
Centrel Railuay,

Bombay.

2., The Divisional Railuay fManeger,
Centrel Railuey,
Bombay V.T.

'3, The Divisionsl Electrical Engineer (TD)

Centrel Railuax6 Kurla,

Bombay = 400 U7 . Reepongdents,

Griqinel P-plication.No.221/86

GENESH HARICHARANRAL,

Anznduadi,

Kate Mznveli Post,

New Bhihari Chaul, .

Nezr Shivmandir, Kalyan (€zst),

Dist.Thane. | . Roplicznt

V/s

1. The Union of Indie through
The Generzl Managsr,
Central Rsilu=zy, Bombay.

2, The Divisionsl Rziluyay Manager,
Central Reiluzy, Bombay.

3. The Divicionel Elactriczl Enginesr(WD),
Centrel Ra2iluay, Kurls,
Bombay = 433 G70, ‘ .. Resocncen

T TOLA GAYYLU hnRily,

\\,Of'ﬂ [\IJ._':U,

v"* Chawi,
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12.

. Original Application No.38/87

e

-t 2 = ) ' -

Original Application No, 35/87
RAMBRIKSH RATIPADARTH,

R/o. Wakadi,

Walduniy

Lakdika Stall, Limaye Wadi,
Badlapur Road,

Post.Kalyan,

Dist,Thane

Original ApplicationNo.36/87
SHIVRAM SINGH VISWANATH SINGH THAKUR,
R/o. Bhim Nagar,

pehind Or.Gopal's Hospital,
Ulhasnagar, Dist.Thane.

HANSRAD PASSI,
Janata Mitri Mandal,

Near Barrack No.31/32,
Ulhasnagar-1, Dist. Tnane.

Original Application No.39/87.
ﬁ??%?&ﬁ‘ﬁf%%aﬂaa,
Block No,5, Rou-C,

Room No.3, Transit Camp,
Dharavd - Bombay-400 017.

Original Aggllcatlon No. 40[87
NAJIBUDDIN 0 MOINUDDIN,
Piran Budhan Ki Chaul,

Kurla Quresh Nagar,

Chauwl No.461, Room Nomber Noc.9,
Bombay - 400 070,

Original Apglication No.41/87

SUDHAT SADASHIV MISAL,
Gourkamat,

Tal.Karjat, Dist. Ralgadh,
GOURKAMAT .

Original Application Ng. 42/87 P

D.P.JAGIAP,

R/o. Shinde Chaul,
nNear R.T.C.Shantinagar,
Ulhasnagar No.3,
Bist.Thane.

Original Application No,43/87
BHARAT WADEKAR,

'8! Cabin, Shivaji Nager,
Rajaji Jadhav Chaul,

Naupada, Thans.

Original Application No.37/87

Ram Sevak Singh, a,.
C/o.L.M.Nerlekar, Usha Niuas, g
140, Pandurang Naik Road,

Shlvajl Park, B'bay.400 016,

e Applicants
Vs

The Deputy Chief Enginesr (Const),
Central Railuay, :
Bombay V.T. , .. Respondents.

contde.a.3
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comnmon judgemsnt, s The

initislly, ws will state in detzil the facts in Originel Applica-
tion No.21%/8% and therassftern brie?ly‘refar to similaxr sslient
fapts in the remesining procesdings. The aoplicant in Coh Mo, 219786
hzs been working se @ cusual lebourer frum 1983 and his case is
that he haed acguired temporary shastuse The Responderite contend

1

55 a casual labowrer in 1983,

that when the epplicznt was

he procguced o bogus card of his previous cervice z¢ cegsual labou-

“ P - - {3 . o A P
rer with the Razilwsy Urgenisation. It sppsers that itthe Hespone
. Y bbby s ey pte ¥ P 3 - o g .
dents hed teken @ decision thaet whlle employing persons 58 casual

lebourers, prafersnce uss to be given to those uho had previously
vorked as casuel Labourers and whose services uerg sarlier tormie-
nated for want of vorke hccording to the Respondents they would
not have empleved the spplicant as @ casual Isbourer in 1983 if
he had not rendered previous service in that capsacity in the Raile.
ways. The grievance of the Respondents is that the applicant
secured employment in 1383, by pfoducing a bogue cerd uwith entries
said to have been made by the Railusy officials to the effect that

he had randered previous service as a cssual labhourer. The matter
was investigated by the Railusy Administration and according to
them the said investigation proved that the card {of previous
servics sazid to have besen rendersd as cesual labourer ) produced
by the applic cant was bogus and forged. Thae Respondemis thersfore,
issuad nctice to the applicant on 4 bsﬁuPﬁ, steting that hsz had

U

intment as a c¢asual lab er on production of 2 card

cantcl ... b4/




which on enquiry, revezled that it was forged and bogus.’

For thesg reasons, the 2pplicant was called upon to éXplain
within 10 days as tgc why his services should not be terminated.,
On 1.7.1986 the applicant wrote to the Respondents' authori-
ties, requesting for copies of the documents on which the
Respondenfs would be relying upon to prove the allegations
against him as being illiterate he would not be able to inspect
these documents. He further requested that he may be permitted
to take the assistance of an advocate to defend himself as the
charge against him uas serious. There was no response from the
concerned authorities to this communication, but a gommunica-
tion dt.14,7.1986 was issusd to the applicant terminating his
Fervices with immediate sffect i.e. by the end of that day.

2. There are certain other averments about the e=zrlier
termination of services and reinstztement of the applicant,
However, Mr.Nerlekar, Counsel for the applicant frankly stated
before us, that that aspect was not relevant in this proceeaing
3s he was restricting the grievance only with respect tc the
improper termination of services w.e.f, 14th July,1987. 1In
substance, the contention of the applicant is that his service
could not have been terminated in the light of the facts men-
tioned above ang that it was necessary for the Railuay Adminis-
tration to hold a regular departmental inquiry as contemplated
by the pertinent Railway Rules. Thus the applicant contends
that in the absence of such a departmental inquiry termination

of his service which cast & stigma on him was bad,

3. The Respondents have filed their reply, which contain$

8 brief sllegation. However, lezarned advocate for the Respone
dents frankly ststed before us that he wculd be resisting the

contd...5
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application only on the éround that & departmentzl enguiry
was not necessary and that the action taken by the Respondents
uas legal and proper.
4. Bs we hove stated earlier, the sum and substance
of the allegations of the applicants and the Respondents in
the remaining proceedings ore eimilzr to those mentioned asbove.
Uhen the matter uwas argued before us, the Respondents had not
filed their reply in O.A.Nos 36,37,38,40 and 42/87. Houever,
Mr.Chopre for the Respondents frankly stated bafore us that
the Respondents'! contentions in these proceedihgs, would be
similar to those rzised by the Respondents in other connected
matters such as C.A.Nos. 34, 35, 39, 40 and 43/87. \e informed
Mr.Chopre that he may raise similar contentions during the
course of the arguments even though s uritten reply uwas not
filed in the above menticned 5 cases. We may, in a nut shell,
givé in a tsbular form the relsvant dates about the entry in
service, issue of notice, reply given by the applicent and the

order of terminaticn of service.

. R WX D @ WD B W8 T O Eh G e R AT W W KT L S ST 6T e ¢ O e G D OO0 S €93 G QD5 GNT e S S0 e v ST SR Ba OV Sy S 03 €I COF G20 (IR D) @ S A AR G0 00 057

0.6.No. & Nams of Date of Ozate of Date of Date of
the applicant. entry notice reply termina-
in by Rlys. given tion.
sgrvice by app-
licants
/X 9.12.8%  4.6.86 147 .87 14,7.86
oo f,;%edaram. <
e 2):220/86 B.K.Pzsuan 9:12.€3 12.5.86 - 10.7.86
o i
Y L ~ 3)/221/86 G.Heri- 9.12.83 = 4.6.86 1.7.86 14.7.86
\,-Z+ﬁ~zqgt/ charanram.
‘: . 74) 34/87 K.S.Kerim  23,3.82 18.11.86 13.12.86  20.12.86
- 5) 35/87 Rambriksh 27.12.82 18/27.11.86 11.12.86 20.12.86

Rampacarth

6) 36/87 S.5.Thakur 27.12.83 18/27.11.86 11.12.86 20.12.86
7) 37/87 Ram Sevak
Slngh .
8) 38/87 Hansraj 1.4,84 1£.11.86 1.12.86  20.12.86
Passi,
9) 39/87 Shekar 6.2.84 27.11.86 13.12.86  24.12.86
' Raturaj.

10) 40/87 Nzjbuddin 22.4,83 18.11.86 1.12.86 16.12.86
Moinuddin
: contdes. b



J.A.No. & Name of Date of Datse of Date of Date of
the applicant, entry notice reply termina~-

in by Rlys. given by tion.

service appli=-

cants,
11) 41/87 S.S.Misal 4.1.84 18.11.86 1.12,86 16.12.86
12) 42/87 D.P.Jagtap 18.3.83 18/27.11.86 12.12.E6 23.12,86
13) 43/87 Bharat 27.3.,84 18.11.86 3.12.86 20.12.86
Wadekar.

S.. It is needless to say that the notice mentioned in 22

column No,3 is worded in a fashion similar to the notice issued
tc the applicant in 0.A.No.219/86. The reply given by the above
mentioned applicants is practically similar. Of coursc, in some
cases copies of the documents were not called for but the alle-
gation about the production of a fraudulent service card wes
denied.

6. Thus the only point that arises in all these matters

is as to whether the termination of service of sach cf the appli-
cants in the above fashion is legal or not. The contentioﬁ of
the Respondents is, that service of the applicants has been ter=-
hinatad on the basis of an event that took place befcre each of
the applicants entered into service and that the production of

a bogus card uas antecedent to entry in service and preoducticn

of such a fraudulent card vould rencer the appointment of the
applicants bad, It was contended that in such type of czses

it is not necessary to hold any departnental inquiry under the
Railway Rules. The argument is that such inquiry is called e
for whenever a Railway employse is ssid to have committed mis-
conduct during the course of his service. Reliance in this
regard is placed on the decicion of the Patna High Court in the

case of Ishwar Dayal 3ah v. State of Bihar and another reported

in 1987 Labour and Industrial Cases 390. In that case, ons

contde...7
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Ishuar Caval Sah uas appointed as a Teacher and at the
time of his appointment he claimed that he belonged to
Scheduled Ceste and that he uas entitled to appointment
on that count. He joined duty in 1976... Houever, in 1983
it transpired that the applicant did not belong to- Scheduled
Caste and'that his appointment to the post uas irregular.
No regular departmental enquiry as prestribed by the rules
was held. However, a notice was issued:to the applicant
to produce the necessary cartificate that ha:bslonged to
Scheduled Caste as the applicant~gavsfan svasive reply, the
administration issued an ordef terminating his services
on the ground that he was appointed on production-of a
false certificate that he belonged to:a ScheduledtCaste.
The order further stated that the explanation given by
Ishuar Dayal Sah uwas found unsatisfactory. Jt istthis

order that wes challenged by Ishuar Dayal Ssh. The urit

petition was dismissed by single Judge Letters Patent

S

Appeal reported in the above publication. The Appeliute
Court held that Ishwar Oayal Sah had -secured} appointment
on production of a false certificate:that he: belonged to

a Scheduled Caste and that the backgtround ofi such' certi-
ficate was void ab initio and hence its cancellation would
not amount to removal within the meaning ‘of.Article 311,
The relsvant head note reads as follouwsd I

"If the very appointment to:civil post is

vitiated by fraud, forgery:or.crime OT illega-
lity, it would necessarilyr follow that no con-
stitutional rights undsr Art.31%.can possibly
fiow from such a tainted force. : In such a
situation, the question is-whetheir the person
concernad is at all a civil servant of the Uaiea~
of the State and if he is not:validly sa, then
the issue remains outside the purvieu ef Art.311.
If the very entry or the crossing of the thresh=
old into the arena of the civil:.service of the
State or the Union is put -im issue and the door

is barred against him, the cloaksof protection
under Art.311 is not attractedaciceesesecanocces

contd.. .S
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) balcOmmunicated the charge in uwriting along with the state- 5
ment of allegations forming the basis of the charge. There-

after; the delinquent hed to submit his explanation in uriting

znd then he was to be asked to indicate 2s to uhether he

| desired to be heard in person. He had to be given inspection

of all records, if he so desired. The delinquent was entitled

to personzl hearing &anc uas t;be allouwed to cross examine

the witness. Thereafter the Jelinquené was to enter his

defence and then in due course the necessary order uzsto be =
passed.} It is not disputed before us that a similar procedure

2s contemplated by the Railuay Rples for hulﬂing a reguler
departmental snquiry wes notﬂFQIIOued in the case before us.

Thus_the above mentionec¢ decision of the Supreme Court, that

a detaiied departmental enquiry as prescribed by'the rules is
-requifed to be held, even when an allegation is made about -
. écncgélmgnt-df‘CErtain fzcts at the tihe of entry in service,

has not been complied with in this case. If ue aécept the -

contsntion of the Respondents.;Suchvconcealment wiil be pre-=

e
oo | L L , ‘ | . &gfiQnm1€;>\\
cucing the appointment znd it cannot be said to be & misg m;:"”“\%@.

k3

duct during the course of servics. Houever, that conte gion j$3 '\%\

3
hes not been accepted by. the Supreme Court. e )
. \ (- '

10. In the present case it is common ground that thb\“mﬁms

oy

deparﬁmental enquiry contemplated by the Railuay Rules has

not been held. In the absence of such enquiry, terminaticn

. Recuning i
of service on the ground of neeeeeé%ézef-a service onthe basis

of a forged service card would amount to penalty and'such ;:ﬁ
penalty has to be preceded by a regular departmental enquiry.

In the absence of such snquiry the impugned ordar is liable

to be struck doun. . ‘ _ X

1. During the courss of the arguments, it was faintly
suggested that the applicant was a casual labourer and that

CGntdoo.a11
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it would be too much to expect an elaborated departmental
enquiry in connection with the serious allegations.of the
nature mentioned above. It is true that a departmantal
gnquiry is not mandatory in the case of a casual labourer.
Houever, the applicants have pleaded that they have acquired
temporary status. This avérment has not been denied. It
cannot be disputed that the Railuay Rules about holding a
j‘ departmental enquiry applied to casual labourers who had

acquired temporary status. Hence it will not be possible
for the Railuay Authorities to overloock this requirement
and to contend that the impugned order is good. The result
is that each of the applicants succesd. The imﬁugned orders
mentioned in column 5 inthe statement in paragraph 4 above

- ie quashed and the Respondents zre directed to reinstzte each
of the applicants in service with full back wages from the
date of termination of their service till their reinstatement
along w.th other mecescsary perquisites admissible under the
rules, It is needless to say that this order would not pre=~
vent the Rziluey Administration from holding a departmantél
engquiry as prescribed by the rules and passing appropriate
orders on the basis of the evidence in such enquirizs. Parties
.to bear their oun costs of these applications. This judgement
should be placed in 0.A.No.219/86 and a copy thersof kept

in the record of the remaining applications.




