BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW BOMBAY BENCH, NEW BOMBAY

4. Original Application No.219/86
KISMATRAM KEDARAM,
Jajjivan Nagar,
Halvapur, Kurla Pips Road,
New Dobighat,Kurla,

Bombay =« 400 070. .o Bpplicant
V/s
The Divisional Railuay Manager,
5; Central Railuay, ‘
4 T Bombay V.T. .o Respondent.

2. Originel Application No.220/B6
SHAGJAN KEDRR PASAUAN,
Mukund Nagar, Pestam Sagar,
Chembur - Bombay 400 089. : . Rpplicant

V/s

1. The Union of India through
The General Manager,
Central Railuay

X Bombay . ‘
2. The Divisional Railuay Manage
Central Railuay,
Bombay V.Te.
3., The Divisional Electrical Engineer (TD)
"~ Central Railua¥ Kurla,
Bombay = 404 0 6° .o Respondents,
3, Opiginal Aoplication No.221/86
GANESH HARICHARANRARM,
fknanduadi,
Kate Manuali Post,
New Bhihari Chaul, _
Near Shiumandir, Kalyan (East),
Dist,Thans. oo Appliczmt.
o V/s
“‘ : 1. The Union of India through
S The General Manager,
o ‘ Central Railuay, Bombay.

2., The Divisionel Railway Manager,
Central Railuesy, Bombay.

3. The Divisional Electrical Engineer(RD),
Central Railway, Kurla, ‘
Bombay - 400 070. PEEL Respondemts.
4. Originel Apsplication No,34/87
KARBMUTTULA SARYYED KARIM,
Room No,.380, -
Laxmi Chawl, Takada Basjid,
Dharavi = Bombay 430 017,

contd....2
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7.

10.

1.

12.

13.

Original AgElication No,.35/87
RAMBRIKOH RAMPADARTH,

R/o. Wakadi,

Walduni, i

Lakdika Stall, Limaye Wadi,
Badlapur Road,

Post.Kalyan,
Dist.Thans

Original ApplicationNo.36/87

SHIVRAM SINGH VISJANATH SINGH THAKUR,
R/o. Bhim Nagar, >
géhind Or,.Gopal's Hospital, . 4
Ulhasnagar, Bist.Thane. ‘ 2

. Original Application No.38/87

HANSRAJ PABSI,
Janata Mitri Mandal,

Near Barrack No,31/32,
Ulhasnagar-1, Dist.Thane.

Original A%glication No.39/87.
R.SEKAR RETNARAJ,
Block No,5, Rouw=C,

Room No.3, Transit Camp,
Dharavd - Bombay-400 017. ¥

Original Application No,40/87
NAJIBUDDIN S/0 MOINUDDIN, -
Piran Budhan Ki Chaul,

Kurla Quresh Nagar,

Chawl No.461, Room Number No.9,
Bombay - 400 070.

Original Application No.41/87
SUDHAM SARASHIV MISAL,
Gourkamat,

Tal.Karjat, Dist.Raigadh,
GOURKAMAT .,

Original Application No.42[87

D.P.JAGTAP,
R/o. Shinde Chaul,
nNear R.T.C.Shantinagar,

Ulhasnagar No.3, ) v ‘
Dist.Thane. - ' .
Original Application No.43/87 M

BHARAT WADEKAR,

'3t Cabin, Shivaji Nager,
Rz2jaji Jadhav Chaul,
Naupada, Thans.

Original Application No.37/87

Ram Sevak Singh,
C/o.L.M.Nerlekar, Usha Niuas,
140, Pandurang Naik Road,
Shiveji Park, B'bay.400 016.
y o Applicants
s

The Deputy Chief Enginesr {Const),
Central Railuay,
Bombay V.T. ' .. Respondents.,

contde.e.3
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Coram: Hon'ble Vice-Chezirman Shri B.C.Gadgil.
Hon'ble Member(A) Shri L.H.A.Rego.

fppearsnces

1. Mr.lL.McNarlekar, leerned advocate
for 21l the applicants.

2. Mr.D.5.Chopra, learned counsel _
for the Respondents. amd ™Y R . Shell
Resmreudants NEeS. g, ARoommd Q| Re -
JUDGEMENT (Per Shri BQC.Gadgil) Dated: 14.8.1987.

o

All these applications can be conveniently decided by a
common judgement, as the controvsersy in all of them is the same.
Initially, we uwill state in detail the facts in Original Applica=-
tion No.219/86 and thereafter briefly.refer to similar salient
facts in the remaining proceedings. The applicant in 0.A.No,219/86
has been working as e casual labourer from 1983 and his case is
that he had acquired temporary status. Tha Respondents contend
that when the epplicant was engsged as a casual labourer in 1983,
he produced a bogus card of his previous service as casual labou=-
rer with the Railuay Organi%ationo It appears that the Respon=
dents had taken a decision that uhile employing persons as casual'
lebourers, preference uwas to be given to those who had previously
worked as casuzl labourers and whose services were earlier termi-
nated for want of worke Aobording to the Respondents they would
not have employed the applicznt as a casual labourer in 1983 if
he had not rendered previous service in that cspacity in the Rail=-
ways. The grievance of the Respondents is that the applicant
secured employment in 1983, by p£oducing a bogus card with entries
said to have been made by the Railuay officials to the effect that

he had rendered previous sefvice as a casual labourer. The meatter
was investigated by the Railway Administration and according to
them the said investigation proved that thé card (of previous
service said to have been rendered as casual labourer) produced

by the applicant was bogus a2nd forged. The Respondents therefore,
issued notice to the applicant on 4.,6.1986, steting that he had

secured appointment as a casual labourer on production of e card

contd ... .04/-
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which on enquiry, revealed that it was forged and bbgus.‘
fFor thess reasons, the applicant uwas callec upon to explain
within 10 days as to why his services should not be terminated.
On 1.7.1986 the applicant wrote to the Respondents! authorj-
ties, requesting for copies of the documents on which the
Respondents would be relying upon to prove the allegations
against him as being illiterate he would not be able to inspect f%
these documents. He further requested that he may be permitted
to take the assistance of an advocate to defend himself as the
Charge against him was sericus. There was No response from the
concerned authorities to this communication, but a communica-
tion dt.14,7.1986 was issued to the applicant terminating his
Services with immediate effect i.e. by the end of thzt day.
2, There are certain other avermants about the e=zrlier
termination of services and reinstztement of the applicant.
Houever, Mr.Nerlekar, Counsel for the applicant frankly sisted
before us, that that aspect was not relevant in this procesding
as he was restricting the grisvance only uwith respect to tre
improper terminaztion of services wee.f. 14th July,1987. 1In
substance, the contention of the applicant is that his service
could not have been terminated in the light of the facts men-
tioned above and that it uas necessary for the Railuay Rdminise=
tration to hold a regular departmental inquiry as contemplated t%

by the pertinent Railuway Rules. Thus the applicant contends &

-

that in the absence of such a departmental inquiry termination
of his service which cast a stigme on him was bad.

3. The Respondents have filed their reply, which contzins$
3 brief zllegzation, However, learned advocate for the Respon=
dents frankly stated before us t4zt he woulc be resisting the

contd...5
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application only on the grounc that a departmehtal enquiry

was not ﬁécessary and that the action taken by the Respondents
was legal and proper.

4, fAs ue hzve stated earlier, the sum and substance

of the allegations of the gbplicants and the Respondents in

the remaining procesedings cre similer to those mentioned zbove.

When the matter uwas argued befocre us, the Respondents had not

EN

filed their reply in 0O.A.Nos 36,37,38,40 and 42/87. Houever,
Mr.Chopra for the Respondents frankly stated before us that

4tha Respondents! contenticns in these proceedihgs, uould be
similar to those raised.by the Respondents in other connected
matters such as 0.A.Nos. 34, 35, 39, 40 anc 43/87. Uue informec
Mr.Chopre that he may raise similar contentions during the

™ course of the argumente even though a uritten reply was not
filed in the above menéioned 5 cases. UWe may, in a nut shell,
give in a tabular form the relevant dates about the entry in
service, issue of notice, reply given by the applicant and the

order of terminaticn of service.

e WD U OF RO Gv W SR CIN TP Gin N S GUR Ghe R SAA SR D R R TS 403 RS T €7 gt « 6 G SR G A GRS SRR S G S Gp) G SNC e @ ST @D GEp SISl I GNF G ST G R T TR TR G dm G B O

A-No. & Name of Date o Date of Date of Date of

pplicant. entry notice reply termina-
in by Rlys. given tion.
service by app-
licants
nrﬁ? S G . G > P v € = e P ST M G O W En G G W FaS W S e WS @S AE D e O @S = - o 0o = a0 e G > - e - an -
C#9/86 Kismatram 9.12.83 4.6.86 1.7.87 14.7.86

N edaram,

3 ~=5% 220/86 B.K.Pzsuan 9.12.63 12.5.86 - 10.7.86

© 3) 221/86 G.Hari- 9.12.83  4.6.86 1.7.86 14.7 .86

. charanram.
; 4) 34/87 K.S.Kerim 23,3.82 18.11.86 13.12.86 20.12.86

5) 35/87 Rambriksh 27.12.82 16/27.11.86 11.12.86 20.12.86
Rampadarth

6) 36/87 S.S.Thakur 27.12.83 18/27.11.86 11.12.86 20.12.86
7) 37/87 Ram Sevak
Singh.

8) 38/87 Hansraj 1.4.86 1€.11.86  1.12.86  20.12.86
Passi.

9) 39/87 Shekar 6.2.84 27.11.86 13.12.86 24.12.86
Raturaj. ' -

10) 40/87 Nz jbuddin 22.4.83 18.11.86 1.12.86 16.12.86
' Mcinuddin
contde...B
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O.A.No. & Name of Date of Date of Date of Date of
the applicant, gntry notice reply termina-
in by Rlys. given by tion.
service appli-
- cants.
11) 41/87 S.S.Misal 4.1.84 18.11.86 1.12,.86 16.12.86
12) 42/87 D.P.Jagtap 18.3.83 18/27.11.86 12.12.E6 23.12,86
13) 43/87 Bharat 27,3.84 18.,11.86 3.12.86 20.12.86
Wadekar.,
5.. It is needless to say that the notice mentioned in

column No,3 is worded in a fashion similar to the notice issued

to the applicant in 0.A.Noc.219/86. The reply given by the above

mentioned applicants is practically similar. Of coursz, in some

[~

cases copies of the documents were not called for but the allei“ﬁ“\\

gation about the production of a fraudulent service card 33~
denied.

6. Thus the only point that arises in all these m‘

cants in the above fashion is legal or not. The contention of

the Respondents is, that service of the applicants has been ter-

minated on the basis of an event that took place before each of
the applicants entered into service and that the production of
a bogus card was antecedent to entry in service and production
of such a fraudulent card would rencer the appointment of the
applicants bad, It was contended that in such type of cazses
it is not necessary fo hold any departmental inquiry uncder the
Railway Rules. The argument is that such inquiry is called

for whenever a Railuway employee is seid to have committed mise

conduct during the course of his service. Reliance in this

regard is placed on the decision of the Patna High Court in the
case of Ishwzr Bayal Sah v. State of Bihar and another reported
in 1987 Labour and Industrial Cases 390. In that case, ons

3

contd....7
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'&g St Ishuar Dayal Sah was appointed as a Teacher and at the

time of his appointment he clazimed that he pbelonged to
Scheduled Caste and that he was entitled to appointment

on that count. He joined duty in 1976. Houever, in 1983

it transpired that the applicnnt did not belong to Scheduled
Caste and tﬁat his appointment to the post was irrggular.

No regular departmental enquiry as prescribed by the rules

was held. Houever, 38 notice wes issued to the applicant

I
)V"

tg produce the necessary certificete that he bslonged to
Scheduled Casts as the applicant.gave an svasive reply, the
administration issued an ordef terminating his services

on the ground that hes was appointed on production of a
false certificate that he belongéd to a Scheduled Caste;
The order further stated that the explanation given by
Ishuar Dayal Sah was found unsatisfactory. It is this
order that was challenged by Ishuar Dayal Sah. The urit
petition uas dismisssed by single Judge Letters Patent
Appeal reported in the above publication. The Appellate

Court held that Ishuar Dayal Sah had secured appointment

on production of a false certificate that he bslonged to

a Scheduied Caste and that the background of such certi-
ficate was void ab initio and hence its cancellation would
not amount to removal within the meaning of Article 311,
The relsvant head note reads as follous:

HIf the very appointment to civil post is
o vitiated by fraud, forgery or crime or illsga=-
1itys it would necessarily follow that no con=
stitutional rights under Art.311 can possibly
flow from such a tainted force. In such a
situation, the question is whether the person
concerned is at all a civil servant of the UWalom
g¥ the State and if he is not vaslidly so, then
the issue remains outside the purvieuw of Art.311
1f the very entry or tha crossing of the thresh-
old into the arena of the civil service of the
State or the Union is put in iscue and the door
is barrad agsinst him, the cloak of protection
under Art.311 is not attractB0ersecreresacoscnnes

contd.. .8
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hes communicated the charge in writing along with the state~ - -
ment of allegations forming the basis of the charge. Theré-
after,.the deiinqﬁent hed to'submit his'explanation in writing
and_fhen he was to be asked to indicate es to uhether he
desired to be heard in person, He had to be given inspection
of all records, if he so desired. The delinquent was entitled

to personzl hearing anc uas tobe alloued to cross examine

the uitnéss. fhéreafter the Jeliﬁquent was to enter his ’“R o
~defence and then in due course the necessary order wazsto be
passed. It is not disputed before us that aﬁsimilar proceere
2s contemplated by the»Railuéy Ruiés for holﬁing a regular
departmentai enquiry wes not Folldued in the éase before us.
Thus the above mentioned decisiqn of the Supreme Court, that

_a detailed departmental enquiry as prescribed by the rulss is
reqﬁined to be held, eveh Qhan an éllegation is made about
condéalment:df certain fects at the time of entry in service,
has not been comblied with in this caese. If we accept the
contention of ﬁﬁe Respondants,gsucbvconqea;ment will be pre-
ceding the abbointment anc it cannot be said to be ébmiscon—
cuct during thebcourse of sérvipe.  Houever,“$hat conpention
hes nof been accépted by the'Suprehe Court.

10C. | In the present case it is common ground that the
départmental enquiry contemplaﬁed by the Railuay Rules has

not been held. In the absence of such enquiry, termination g?

‘Ao cunin ) ] ‘ !
of service on the ground of neeseeé%&zaf a service onthe basis RS

: ] ~
- of a forged service card would amount to penalty and such

penalty has to be preceded by s regular departmental enquiry.
In the abssnce of such snquiry thé impugned order is liable
to be struck doun.

11, During the courserf'the“aggyments, it was faintly
suggested that the applicani,ués'adéé;;ai.labourer and that

contdes, 11
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it wvould be too much to_expect an elaborated departmentel

| enquiry in connection with the serious allegations of the
nature mentioned above. It is true that a departmental
gnquiry is not mandatory in the cass of a casual labourer,
However, the applicants have pleaded that they have acquired
temporary status. This auérment has not been denied, It
cannot be disputed that the Railuay Rules sbout holding a
departmentzal enquiry applied to casQal labourers who had
acquired temporary stath.‘ Hence it will nct be possible
far the Railway Authorities to overlock this requirement

" and to contend that the impugned order is good. The result
is that each'of the applicants succesd. The impugned ofders
mentioned in column 5 inthe stzatement in paragraph 4 above
is quashed and the Respondents zre directed to reinstzate each
of the applicants in service with full back wages from the
date of termination of their service till their reinstatement
along uitb other mecescary percuisites admissible under the
rules, It is needless to say that this order would not pre-
vernt thes Reilwesy Administration from holding 2 departmental
enquiry as prescribed by the rules and passing appropriate
orders on the basés of the evidence in such enquiries. Parties
to bear their ouwn costs of theése applicastions, This judgsmant

‘r\ should be placed in 0.A.No.219/85 and a copy thereof kept

in thg\fecord of the remaining applications.

Rhi . Sa
WY s

- ™. -(\.’\
A
B T




