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All these applications cun be conveniently decided by

'y

comman judcemsent, as the controversy in ¢11 of them iis the same.

Anitially, ue will stets in detail the facts in Drigﬁﬂal Applica-

tion No.218/86 znd theresfter bA*ef;y refer to similar saliant

facts in the remaining proceedings.  The applicent i 0,A.No,219/86

has baan'uorking as a8 casual labourcr from 1502 and Ris case is
that ha had acquirzsd temporary e€iz2tus. TH~ Respandents contend
that when the applicant vas engsged @s a casual labouwrer in 1083,
he procuced a bogus card of kis previous cervice as casusl labou=

rer uith the Reiluay Crganicntion, It appecre that tthe Respone

[\)

L whils enrloying persons as gasual
labourers, prefererce was to be given to thasg uho had previously
uctrked as casuzl lebourers znd whose services wore ¢ rlicy tor

neted for us nt-of uorke Aicorcing to the Respondents they wouldg

L)
1y

not have employad the apﬁlicant as a casual labourer in 1983
he had not rendered previous service in that capacity in the Rail-
ways. The grievance of the Rcspondents_is that the applicant

secursed employment in 1983, by producing a bogus card with entries
said to havs been made by the Railwazy officials to the effect that

he had rendered previous service as & casual labourer., The matter
was investigated by the Raeilusy Administration and according to
them the said invastigation proved that the csrd (of prev10us
service said to have heen rendered ezs casusl labourer) sroduced

by the spplicant was bugu. &nd forged. Tha Respondents therefore,
issued notzcr to the applicznt on 4.,6.1206, stating thst he had
secured appointment ss a casuzl labourer on productiQn of 2 card

CCﬁtd .00.4/" .
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uhich on enquiry, revealed that it yas forgec and bogus..
For thesg reason<, the applicant was called upon to explain
within 10 days as to why his services should not be terminated. “
. 0n 1.,7.1986 the applicant wrote to the Respondents! aqthori-
’ties, requaesting For‘cqpies of the documents on uhich the
Respondents_uould be relying upon to prove the aliegatidns
against him as being illiterete he would not be. able to ihspect
these doduments. He further requested that he may be permitted
to take the assistance of an advocate to defend himself as the
_ charge against him uas serious. There was no response from the
concerned author;ties to this communication, but a sommunica-
| tion dt.14.7;1986 was issued to the applicant terminating his
Sefvicss with immediate sffect i.e. by the enc of that day.
2. | There are certain other Lvermants about the ez rller
term;natlon of services and relngt“uement of the applicant,
Houevsr, Nr Nerlekar, Counsel for the appllcant frankly stated
before us, that that aspect was not relevant in this proceeding
‘as he was restrlctlng the grievance only with respect to the
lmproper termlnatlon of services w.e.f. 14th July,1987. In
substance, the contention of the applicant is that his service
could not have been termihated'in the light of the facts men-.
tiohed above anc that it was necessary for the Railuay Admlnls—
tratlon to held a regular departmentel inquiry as contemplated
by the pertinent Railuay Rules. Thus the applicant contends
‘that in the absancelof such a deparimental 1nqu1ry termlnatlon
of hlS service uhich cast s stlgmc on him was bad,

3, The Respondents have filed their reply, uhich contzinS
a8 briaf ellegation, Hovever, lezsrned advocaté for thHe Respone -
dents frankly ststec beFore us that he would be resisting the

contd...5
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application only on the grounc that a departmental enquiry

' was not necessary and that the action taken by the Respondants

uas le

4.

gal and proper.

As we hove stated earlier, ths sum and substance

of the allegations of the applicants and the Respondents in

the remaining proceedings are similer to those mentioned zbove.

When the matter was argued befcre us, the Reapondents had not

filed their reply in O.A.Nos 36,37,38,40 and 42/87.

Houwever,

Mr.Chopre for the Respondents frankly stated before us that

the Respondents' contentions in these proceedings, uould be

.31m11ar to those raised by the Respondents in other connected

matters such as O.A.Nos. 34, 35, 39,

40 anc 43/87.

We informec

Mr.Chopre that he may reise similar contentions during the

b filed in the above mentioned 5 cases.

We may, in =

course of the arguments even though a uritten reply was not

nut shell,

glve in a tabular form the relavant dates about the entry in

service, issue of notice, reply glven by tha appllcant

order of terminaticn of service.
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charanram,

4) 34/87
5) 35/87

"6) 36/87
37/87

8) 38/87
9) 39/87

10) 40/87

K.S.Kerim
Rambriksh

Rampadarth

S.5.Thakur
Ram Sevak
Singh .

Hansraj
Passi,

Shekar
Raturaj.

Nejbuddin
floinuddin

9.12.85

9.12,E3
9.12.83

23,3.82
27.12,82

27.12.83

Date of
notice

by Rlys.

12.5£.86
4.,6,86

18.11.86

Date of
reply
given
by app=
licants

13.12.86

18/27.11.86 11.12.86

18/27.11.86 14.12.86

1€.11.86

27.11.86

18.11.86

M MR e b e ol e AT e e L e e

1.12.86

13.12.86

1.12.86

and thB

Date of
termina-

tion.
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19/86 Kismatram
edaram.,
20/86 B.K.Pzsuan

221/86 G.Hari-

14.7.E6

10.7.86
14,7.86

20.12.86
20.12.86

2(0.12.86

20.12.86

24.12,86

1)

16.12.86

contd....6




0 A.No. & Neme of Date of Date of Date of Date of
the applicant. entry notice reply termina-
: in by Rlys. given by tion,
service appli- :
cants.

11) 41/87 S.5.Misal 4.1.84 18.11.86 1.12.86 16.12.86
12) 42/87 D.P.Jagtap 18.3.83 18/27.11.86 12.12.E6 23.12.86
13) 43/87 Bharat - 27.3.84 18.11.86 3.12.86 20.142.86
: Uadekar. » '

S.. It is needless to say that the notice mentioned in

column No,3 is worded in a fashion similar to the notice issusd

to the appllcant in D.A.No.219/86. The reply glven by the above

mentioned applicants is practicelly similar.

Of coursc, in sonms

cases copies df_the documents were not called for but the alle-

gation about the production of a fraudulent service card weas

denied.

‘6. SR Thus the only point that'arises in all these matters

1s as to uhethsr tha tarmlnatlon of service of each cf tha applx— »

cants in the above Fashlon is legal or not.

The contention cof

the Raspondents is, that service of the appllcants has besen ter=

minated on the basis of an event that took place befere sach of

the applicants entered into service and that the production of

a bogus cerd ues anteccdent to entry in service and production

of such a Fraudulent card uould rencer thea appoxntment of the

'appllcants bad, It uas contended that in such type of cases

it is not necessary to hold any departmental inquiry uncer the

Railuay Rules. Tha argument is that such inquiry is called

for whenever a Railuway employse is seid to have committed mis-

conduct during the course of his servica.

Reliance in this

regard is placed on the decision of the Patna High Court in the

case of Ishuar Dayzl Sah v. State of Bihar and another reported

~in 1987 Labour and Industrial Cases 390.

In that case, on

,-«-- Y
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“/ Ishuar Deyal Sah uas appointed as a Teacher and at the
time of his appointment he claimed that he belonged tb
Schaedulad Ceste and that he uas entitled to appointment
5n that count. Heijoined duty in 1976. Houever, in 1983
jit'transpired that thé applicant did not belong to Scheduled
Casts znc that his sopointment to the post was irregular.
No regular dapartméntal enquiry 2s prescribed by the rulas
was held. Houwevsr, a notice wac issued to the applicant
to produce the necessary cartificate that he belonged to
Scheduled Caste as the applicant gave an svasive reply, the
v-administrationgissuad an ordef terminating his services |
. pn the ground that he was appointed on production of.a |
Faise.certificate that he belonged tc a Scheduled Laste. ;
The order further stated that the explanation given Dby o
. Jshwar Dayal Sah was found unsatisfactory. It is this
order that uwas challenged by Ishuar Dayal Sah. The urit
Petition was dismissed by single Judge Letters Patent
Appeal reported in ihe»abova sublication. The Appellate
Court held that Ishuar Dayal Sah had secured appointmant
. on production of a félsa certificate £hat he belonged to
* a'.Scheduled Caste and thaﬁ the background of such carti=
ficate was void ab initio and hence iis cancellation would
not amoﬁnt to removal within the meaning of Article 311,

/’ka :
e X
Aﬁﬁﬂﬂff{baﬁi e relsvant head note reads as follous:

MIf the very eppeintmant to civil post is
vitiated by frauc, iorgexy OT crime or illsga=-
1ityy it would necessarily follow that no con=
stitutional rights undsr Art.311 can possibly
S flow from such a teinted force. In such a
N et situation, the question is uhether the person ,
' : concerngd is at all a civil servant of the Uaich
- of the State and if he is not validly so, then
' ' S the issue remains outside the purvieu of Art.311.
. : If the very sntry or the crossing of the thresh-
' ‘0ld into the arenz of the civil service of the
State or the Union is put in issue and the door
is barred acainst him, the cluak OF protection
under Art.311 is nmot attractedic.icecvaneronannes

cbntd%..S
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Committes. He uas appointed in this organisation but ot

plaint was received by the employer that Jagdish Prasad

. - -
-y 8 . - . .

‘The tuo basic postulates of Art.311(2), there-

fore, are & valid and lauwful entry into the civil

cervice and his subsequent misconduct or dere-

liction of duty during the holding of such a post,
whereas in the case of ths very cancellation of

the original appointment neither of thsse tuo

things will enter into consideration and the pro- .
visions of Art.311(2) cannot be attracted. "

7. ' The Patna High Court heldithat-in such cases

issue of a notice (as has been done in that cass) was suffi-

‘cient to constitute observance of rules of natural justice

“*'and that a detailed departmental enquiry was not necessary.

2N

8. This judgment no doubt supports the contention
of the Respondents. Houever, uhat is important is that .in

the Urit Petition that was filed by Ishuar Dayal Sah he had

"~ ‘alleged that he had not produced the said certificate. He

thus contended that he had not committed any fraud and that

the office had committed a mistaks in appointing him on the T

~ basis that he belonged to a Scheduled Caste. Apart from

a'that, the aboue'position may not be of much help to the

Respondents in view of the Supreme Court's decision in the

case of Jagdishlprasad v. Sachiv Zilla Ganna Committes -

o

~uwith the U.P.Roaduays and his services uere terminated on

rapo#ted'in ATR,1986@E> (sC 652). The applicant in that

proceedings namely Jagdish Prasad was previously working

‘charges of corruptioh.' Theraaftér, he applied for fresh -

employment with another orgenisation viz. Sachiv 2ila Ganna

~

_ By
that time he concealed the above mentioned facts. A com= v
‘ 2

had concealed this fzct., The Employment’tommittee’made some

inquiries and thereafter issued a notice to Jagdish Prasad

- gtating that*hé had secured the employmant uith_the Ganna -

Gommittee by concealing tha-fact that he was ingolved in
" : R, <

contd.e.. 9
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a corruption cose wian vorving with Transport Corparn-
tion and thet his scrvices uers terminated by giving one

month's notice. By notice Jagdish Prassd uas therefore

called upon to show cause as to why he should not be

- removed from scrvice. Jagdish Prasad asked for certain

\

documents, but thoy uvere not c_nplied. Houwever, he uas
choun & letter from the Readuzys Department containing

the above mentioned allegations, Thereafter the impugned
crder of termination of services was served on him. It is
this order that uas challenged by filing a Urit Pefiﬁion.
The matter uvltimetely went tb the SUprqhe Court. The |
Supreme Court qﬁashad‘the order and the materiasl head note
reads as fcllous: |

" Yhere from the order of termination itself
it is eviden! that it uass passed on the ground
ttzt boe ezpellent conceszled the fact of his
cenovel from the service under the U.P.Govt,
Roaduays on charge of cuorruption at the time
when he applisd for the post of clerk under
the Gerne Society than such order of termination
it pot on innocuous orugr, but is an order
uhich on the face of It crute etigms on the
ecorvice cereer of the appellent and it is in
effect an orcer of terminzticn on the charges
of conceslment of the facts that he was removed
from his earlier service under the U.P.Roaduays
on charges of corruption. Thie order undoub-
tedly is penal in nature having civil conse=
quences and it slso prejudicially affects his
service career. Furthermore, this order of
termination  is considered zlonguith the shou
cause notice will cleerly revezl that the order
of termination if considered along uith the
show czuse notice will clearly reveal that the
order of termination in question is not an
innocuous order made for doing away with the
service of thsz temporary employee like the.
appellent in accordance with the terms and con=-
ditions of his serwvice. This crder, is there-
fore, per se, illec:l, arbitrary end in breach
. of the mandatory prosedure preccribed by
Eegu%ation 68 of the'U.P.Cane Co~operative
Service Regulation:z 1275, The crder made is
‘also in utter violation of the principles of

audi pltersn parten "

-~

Bombay

e

b

Q. it is neszd

. dee WP A b - [ Q. R 5. = TR
s T »i?ci‘)-, thet Survicea f:h‘l:_:._fl.'.itl[}ﬂ

66 mentioned above, required that trne colinguernt hze to
centd. eeaa10
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ba_communicated’the charge in uriting along with the.staten
ment of allegations forming the basis of the charge. There=-
after, the delinqusnt hed to submit his explanation in uriting
and.then he uas to be asked to indicate as to uwhether he

‘desired to be heard in person. He had to be given inspection

.of all records, if he so.desired; 'The delinquent uwas sntitled.

‘tc personal hearlng anc uas’ tgbe alloued to cros='exam1ne

the witnecss. Thereafter the Jelinquent uas to enter his
defence and then in due course the necessary order uzs to be
passed. FIt is not disputed beFore us that a eimilar nprocedurs
2s contempieted by the Railuay Rules fcr holding a regular
ldepartﬁehtal enduiry wes notefblloued in the case before us.
-ThUu the abovs mentxoned decision of the Supreme Court, that
a detailed departmental‘enqu1ry as nrescribed by the rules is
'requ1red to be held, gven when an allegation is made about
Hconcealment of certaln fects at ths time of entry in service,
has not been complled with 1n this case. If ue accept the

' contentlon of the RGSHDndent Sp . -such _concealment will be pre=
-cedlng the appOlanent anc it cannot be sald to be & miscon=
duct'durlng the course of servics. Houeuer, that contention
‘has not been accepted by the Supreme Court. |

>10. -  In the present case it is common ground that the

departmental enguiry contemplated by the Railuay Rules has

not been held. In the absence of such enguiry, terminaticn

. Ao cunin ‘ I
of service on the ground of neeeeeé%élﬂf a service onthe basis

i
_ of a Forged service card would amount to psnalty and such

penalty has to be preceded by a regular departmental eﬁqu;ryﬁfmJ,

f
In the absance of such enquiry the impugned ordar is laeble
_ 'f ;“(
to be struck doun. ‘

11, ,..During the course of the arguments, it was faintly

euggested that the applicant was a casual labourer and that-.-—~

contdes, 11
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Slowenid e oo much to oxpect en elnborastod departmental
enquiry in connection with the sericus @zllegations of the
nature mentioned above. It is true that a departmental
«anquiry is not mandatory in the case of @ =ssusl labourer.
Houever, the applicsnts have pleaded thal they have acquirasd
tempofary status, This auérment has not been denied. It
cannot be disputed that the Reiluzy Rules about holding a
daepartmentel enquiry applied to casual labourers who had
‘isquired temporary status. Hence it will not be possible

for the Railuay Authorities to overlook this requirement

énd ﬁo contend that the impugned crder is good. The result
is that each of the applicants sucgaad. The impugned orders
mentioned in column § inthe Etatamani in #aragréph 4 aboue'
e quashed and the Respcndenté are‘directed to reinstzte each
of the applicants in sarvice with full back uages‘f:cm the
éate of termination of their service till their reintiatencol
alang uiﬁh other mececcery perculsites admissitle under Lhe
reiee, It is needless to say that this order would mot pre-

vernt the NReiluey Administration from holding = departmentazl ;

+

by -
t Y

“J
=3

enguiry @s prescribed by 01

Ees]

s and pessing appronriate

,

uiders on the basis of the evidence =i sush enguiries. Parties
to besr their oun costs of these applications. This judgemant
should be placed in 0.A.NG.219/85 and a copy thersof kept ;-

in the record of the remaining applications. §
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