1.

D

"BEFDRE THE CENTRAL ADMINISTRATIVE TRIBUNAL

‘NEW BOMBAY BENCH, NEW BOMBAY

Original Application No.219/86

KISMATRAM KEDARAT,
Jajjiven Nagar,

- Halvapur, Kurla Pipe Road,

New Dobighat,Kurla,
Bombay « 400 070. o Rpplicant

V/s

The Divisional Reiluay Managsr, -
Central Railuay, o
Bombay V.T. ‘ o Respondent.

Original Application No.220/86

BHAGUAN KEDAR PASAUWAN,

Mukund Nagar, Pestam Sagar,
Chembur - Bombay 400 089. : .o Rpplicant

V/s

1. The Union of India through’
The General Manager,
Central Railuay,

Bombay.

2. The Divisional Railuay Manager,t\ :
Central Railway, _ \meaa‘
Bombay V.T. . ‘

3. The Divisional Electrical Enginesr (TD)

Central Rallwa¥6 Kurla,

Bombay - 400 .o Respondents.,

Original Rpplication N0.221/86

GANESH HARICHARANRAM,
Ananduwadi,

Kate Manvali Post,

New Bhihari Chaul,

Near Shivmandir, Kalyan (East),

Dist,.Thang. .o Applicant

V/s

1. The Union of India through
The General Managser,
Central Railwzy, Bombay.

2, The Divisional Railway Manager,
Central Railuay, Bombay.

3., The Divisional Electriéal Engineer(RD),

Central Railuay, Kurla,

Bombay -~ 400 G70. ¢ .o Respondents.
Originasl Application No,34/87

KARAMUTTULA SAYYED KARIM,
Room No,390,
Laxmi Chauwl, Takada Basjid,

Dharavi - Bombay 400 017.
‘ contd....2
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10.

11.

12.

13.

Original AgElication,No.35[87
RAMBRIKSH RAMPADARTH,

R/o. Wakadi,

Walduni,

Lakdika Stall, Limaye Wadi,
Badlapur Road,

Post.Kalyan,

Di¢. .Thanse

f _»inal ApplicationNo.36/87

IVRAM SINGH VISWANATH SINGH THAKUR,

R/o. Bhim Nagar,
gehind Or,Gopal's Hospital,
Ulhzsnagar, Bist.Thane.

Original Application No.38/87
HANSRAJ PASSI,

Janata Mitri Mandal,

Near Barrack No.31/32,
Ulhasnagar-1, Dist.Thane.

Original Application No.39/87.
ﬁ?§%ﬁﬁﬁ‘ﬁf§%ﬁﬁaa,

Block No.,5, Rou=C,
Room No.3, Transit Camp,
Oharavd - Bombay=400 017,

Original Application No,40/87
NAJIBUDDIN S/0 MOINUDDIN, -
Piran Budhan Ki Chaul,

Kurla Quresh Nagar,

Chawl No.461, Room “umber No.9,

Bombay = 400 070,

Original Application No.41/87
SUDHAM SADASHIV MISAL,
Gourkamat,

Tal.Karjat, Dist.Raigadh,
GOURKAMAT.

Original Application No.42/87
D.P.JAGTAP,

R/o. Shinde Chaul,

near R.T.C.Shantinagar,
Ulhasnagar No.3,

Bist.Thane.

Original Application No.43/87

BHARAT WADEKAR,
'3t Cabin, Shivaji Nager,
Rajaji Jadhav Chaul,

‘Naupada, Thans.

Original Application No.37/87

Ram Sevak Singh,
C/o.L.M.Nerlekar, Usha Niuas,
140, Pandurang Naik Road,
Shivaji Park, B'bay.400 016.

Us

The Deputy ChiéF_Engineer (Const),

Central Railuay,
Bombay V.T. -

Applicants

Respondents.

contd,...3
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%Y k1l these applications can be conveniently decided by a
common juﬁgemen%, as theo controversy in a&ll of them is the same.

Enitial}m, ua will state in detail the facte in OUriginal Applica-
tion No.2153/86 and thereafier briaflyvrefax tc slmilar salient
facts in the remaining proceedings. The applicant in 0.h.No.219/86
v has bezn working es & casunl labourer frow 1983 and his cass is

that he had zcquired temporary status. The Respondents contend

that when the 2pplicent wes enpesged a5 a cesual labourer in 1983,
he produced a bogus card of his previous service as casurl labou=-
rer with the Railuway Orgenisaticn, It sppeers that the Resoone

e had taken a decision that whila emplaying persons as éasual
labourers, preference wes to be given to thoss uho had previously

worked as casusl lzbourers and vhose services were @arlier termie-
nated for uant of uworke. According to the Respondents they would

s & casual labourer in 41983 if

o

Y not have employed the applican

o

he had not rendered previcus service in that capacity in the Rail=-

ways. The grievance of the Respondents is that the applicant

secured employment in 1383, by producing a bogus cerd with entries
said to have been made by the Railuay officials to the effect that

he had rendered previous service as a casual lazbourer. The matter
) ' was investigated by the Railuay ARdministration and according to
o them the said investigetion proyed that the czrd (of previous

service sa2id to have been rendered 2s casual labourer) produced

by the applicant was bogus and forged. The Respondents therefore,
tating that he had
securad appointment as a caswal labourer on production of 2 card

“

issusd notice to the azpplicant on 4.6.19E6,

contd .. b/~




which on snquiry, revealed that it was forged and bogus.,

For thess reasons, the applicant was called upon to éxplain
within 10 days as to uwhy his services should not be tsrminated.
On 1.7.1986 the applicant wrote to the Respondents! authori=-
ties, requesting for copies of the documents on which the
Respondents would be relying upon tc prove the allegations
against him as being illitereste he would not be able to inspect
these documents, He further requested that he may be permitted
to take the assistance of an advocate to defend himself as the
charge against him was serious. There uas ﬁo response from the
concerned authoritiss to this communication, but a sommunica-
tion dt.14.7.1986 was issued to the applicant terminating his
servicas with immediate seffect i.e. by the end of that day.

2, There are certain other averments about the ezrlier
termination of services and reinstztement of the applicant.
Houever, Mr.Nerlekar, Counsel for the appliqant'frankly stated
before us, that that aspect uaé not relevant in this proceeding
as he was restricting the grievance only with respect tc the
improper termination of services w.e.f. 14th July,1987. In
substance, the contention of the applicant is that his service
could not have been terminated in the light of the facts men-
tioned above and that it was necessary for the Railway Adminis=-
tration to hold a regular departmental inquiry as contemplated
by the pertinent Railuay Rules. Thus the applicant contends
that in ths abssnce of such a departmental inquiry termination
of his service which cast a stigme on him uas bad.

3. The Respondents héve filed their rgply, wh ich cqntainS
a brief sllegation., However, learned advocate for the Respone
dents frankly stated before us that he woulc be recsisting the

contd...5S
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application only on the grounc that a departmehtal enquiry

was not nécessary and that the action taken by the Respondents

vas legal and proper.

4. Rs we have stated earlier, the sum and substance

of the allegations of the gpplicants and the Respondents in

the remaining proceedings are eimiler to those mentioned above.

When the matter was argued before us, the Respondents had not

filed their reply in 0.A.Nos 36,37,38,40 and 42/87. Houever,
fir.Chopre for the Respondents frankly stated before us that
the Respondents' contenticns in these proceedihgs, would be
similar to those raised by the Respondents in other connscted

\ matters such as O.A.Nas. 34, 35, 39, 40 and 43/87. We informed
Mr.Chopra that he may raise similar contentions during the
course of the arguments even though a written reply uwas not
filed in the above mentioned 5 cases. We may, in a nut shell,

give in~a tabular form the relevant dates about the entry in

service, issue of notice, reply giuenlby the applicant and the

order of terminaticn of service.

Date of

0.A.No. & Name of Date of Date of
the applicant. entry notice reply termina=-
in by Rlys. given tion.
\ sarvice by app-
v _ licents
1) 219/86 Kismatram 9.12.83 4.6.86 1.7.87 14,7 .86
Kedaram,

2) 220/86 B.K.Pzsuan 9.12.83 12.5.86 - 10.7.86

3) 221/86 G.Hari=- 9.12.83  4.6.86 1.7.86  14.7.86

charanram,

4) 34/87 K.S.Kerim 23,3.82 18.11.86 13.12.86 20.12.86
Rambriksh  27.12.82 18/27.11.86 11.12.86 20.12.86
Rampadarth
$.5.Thakur 27.12.83 18/27.11.86 11.12.86 20.12.86
Ram Sevak
S ingh .

Hansraj 1.4.84 18.11.86 1.12.86 20.12.86
Passi.

Shekar 6.2.84 27.11.86 13.12.86 24.12,86
Raturaj.

Najbuddin 22.4,83 18.11.86 1.12.86 16.12.856
Moinuddin

contdes..b



0.A.No. & Neme of Date of Date of Date of Date of
the applicant. entry notice reply termina-
in by Rlys. given by tion,
service appli=-
cants.,
11) 41/87 S.S.Misal 4.1.84 18.11.86 1.12.86 16.12.86
12) 42/87 D.P.Jagtap 18.3.83 18/27.11.86 12.12.E6 23.12,86
13) 43/87 Bharat - 27.3.84 18.11.86 3.12.86 .20.12.86
Wadekar.
Se. It is needless to say that the notice mentioned in

column No.3 is worded in a fashion similar to the notice issued
tc the applicant in 0.A.No.219/86. The reply given by the above
mentioned applicants is practically similar. Of coursc, in soms.
cases copies of the documents were not callsd for but the alle-»
gation about the production of a fraudulent service card was
denied.

6. Thus the only point that arises in all these matters
is as to wvhether the termination of éervice of sach of the appli-
cants in the above fashion is legel or not. The contention of
the Respondents is, that service of the applicants has been ter=
minated on the besis of an event that took place before each of
the applicants entered into service and that the production of

a bogus card uas antececdent to entry in service and production
of such a fraudulent card would rencer ths appointment of the
applicants bad, It uwas contended that in such type of cacges

it is not necessary ﬁo hold any departmental inquiry under the
Railway Rules. The argument is that such inquiry is called

for whenever a Railway employee is seid to have committed mis-
conduct during the course of his servics. Reliance in this
regard is placed on the decision of the Patna High Court in the

case of Ishwsr Dayal Sah v. State of Bihar and another reported

in 1987 Labour and Industrial Cases 390, In that casse;-one.
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Ishuar Daysl Sah was appointed as a Tsacher -and at the
time of his appointment he claimed that he belonged to
Scheduled Caste and that he uas entitled to éppointment

on that count. He joined duty in 1976. Houwever, in 1983
it transpired that the applicant did not belong to Scheduled
Caste and that his appointment to the post was irregular.
No regular departmental enquiry as prescribed by ths rules
was held, However, a notice was issued to the applicant
to produce the necessary certificate that he belonged to
Scheduled Caste as the applicantigave an gvasive reply, the
administration issued an ordef terminating his services

on the ground that he was appointed on production of a
false certificate that he belonged to a Scheduled Casts.
The order further stated that the explanation given by
Ishwar Dayal Sah was found unsatisfactory. It is this
order that wes challenged by Ishuar Dayal Sah. The urit
Petition was dismissed by single Judge Lethters Patent
Appeal reported in the above publication. The Appellate
Court held that Ishuar Dayal Sah had secured appointment
on production of a false certificate that he belonged to

a Scheduled Caste and that the background of such certi-
ficate vas void ab initio and hence its cancsllation would
ot amount to removal within the meaning of Article 311.
The relsvant head note reads as follous:

"If the very appointment to civil post is
vitiated by fraud, forgery or crime or illega=-
lity, it would necessarily follow that no con-
stitutional rights under Art.311 can possibly

flouw from such a tainted force. In such a
situation, the question is uwhether the person
concerned is at all a civil servant of the Uiioca-
o¥ the State and if he is not validly so, then
the issue remains outside the purview of Art.311.
If the very entry or the crossing of the thresh=-
old into ths arena of the civil service of the
State or the Union is put in issue and the door

is barred against him, the cloak of protection
under Art.311 is not attractedecsceesracconssces

COﬂtd. L] .8



The tuo basic postulates of Art.311(2), thers-

fore, are a valid and lauwful entry into the civil

service and his subsequent misconduct or dere=-

liction of duty during the holding of such a post,

whereas in the case of the very cancellation of

the original appointment neither of these tuwo

things will enter into consideration and the pro-

visions of Art.311(2) cannot be attracted. "
7. The Patna High Court held that in such cases
issue of a notice (as has been dons in that cass) was suffi- ,
cient to constitute observance of rules of natural justice jf“
.and that a detailed departmental enquiry was not necessary.
8. This judgment no doubt supports the contention
of the Respondents. Houwever, what is important is that in
the Writ Petition that was filed by Ishuar Dayal Sah he had
alleged that he had not produced the said certificate. He
thus contended that he had not committed any fraud and that
the office had committed a mistake in appointing him on the
basis that he belonged to a Schsduled Caste. Apart from
that, the above position may not bs of much help to the
Respondents in view of the Supreme Court's decision in the
case of Jagdish Prasad v. Sachiv Zilla Ganna Committee
reported in ATR 1986(1) (SC 197). The applicant in that
proceedings namely Jagdish Prasad was previously uworking
with the U.P.Roadways and his services were terminated on
charges of corruption., Thereafter, he applied for fresh
employment with another organisation viz. Sachiv Zila Ganna
Committee. He was appointed in this organisation but at
that time he concealed the above mentioned facts. A com-
plaiAt was received by the employer that Jagdish Prasad
had concealed this fact., The Employment Committee made some
inquiries and thereafter issued a notice to Jagdish Prasad
stating that he had secured the_gmploymant with the Ganna

-

Bommittes by concealing the fact that he was involved iqfﬁggﬁagij\
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a corruption case uhen serving with Tranqurt Corpora=
tion and that his services were terminated by giving one
month'!s notice. By notice Jagdish Prasad uaé therefore
called upon to show cause as to why he should not be
removed from service. Jdagdish Prasad asked for certain
documents, but they were not supplked. Houwever, he uas
shoun a letter from the Readuays Department containing

the above menticned allegations. Thereafter the impugned

-

order of termination of services was served on him. It is
this order that uas challenged by filing a Writ Petition,
The matter ultimetely went tolthe Supreme Court. The
Supreme Court quashed the order and the material head note
:eads as followss

" Jhere from the order of termination itself

it is evident that it was passed on the ground
that the appellant concealed the fact of his
removal from the service under the U.P.Govt.
Roaduways on charge of corruption at the time
when he applied for the post of clerk under

the Gane Society then such order of termination
is not an innocucus order, but is an order
which on the face of it casts stigma on the
service career of the appellent and it is in
ffect an order of termination on the charges

f concealment of the facts that he was removed
rom his earlier service under the U.P.Roaduays
n charges of corruption. This order undoub-
tedly is penal in nature having civil conse=-
guences and it also prejudicially affects his
service career. Furthermore, this order of
termination is considered alonguwith the shou
cause notice will clsarly reveal that the order
of termination if considered along uwith the
show cause notice will clearly reveal that the
order of termination in question is not an
innocucus order made for doing zuay with the
service of thz temporary employee like the
appellant in accordance with the terms and con-
ditions of his service, This order, is there-
fore, per se, illegal, arbitrary and in breach
of the mandatory procedure prescribed by
Regqulation 68 of the U.P.Cans Co-operative
Service Regulations 1975. The order made is
also in utter viclation of the principles of
audi altersm partem "

(.

9. It is needless to say, that Service Regulation

68 mentioned above, required that the delinquent had to
contd. ... .10
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be communicated the charge in writing along with the state-

ment of allegations forming the basis of the charge. There=-

after, the delinquent had to submit his explanation in writing
and then he was to be asked to indicate z2s to whether he

desired to be heard in person. He had to be given inspection

of all records, if he so desired.

{
to personzl hearing ancd uas tobe alloued to cross examines
]

Thereafter the delinquent was to enter his

The delinquent wes entitled

the witnecs.

defence and then in due course the necessary order wasto be
passed., It is not disputed before us that a similar procedure
es contemplated by the Railuay Rules for hoiding a regular
departmental enquiry wes not folloued in the case before us.
Thue the above menticnec decision of the Supreme Court, that

a detailed departmental enquiry as prescribed by the rulss is
required to be held, even when an allegation is made about
concealment of certain fects at the time of entry in service,

has not been complied with in this cass. If ue accept the

contention of the Respondents,:sucl._concealment will be pre=
ceding the appointment ancd it cannot be said to be & miscon=
cuct during the course of service. However, that contenticn

has not been accepted by the Supreme Court.

10. In the present case it is common ground that the

departmental enquiry contemplated by the Railuay Rules has

not been held. In the absence of such enquiry, terminaticn

Recunin ! .
of service on the ground of neeeeeéﬁézef a service onthe basis

t
of a forged service card would amount to penalty and such

penalty has to be preceded by a regular departmental enquiry.
In the absence of such enquiry the impugned ordar is liable
to be struck douwn.

11, During the courss of the arguments, it uas Faintly

suggested that the applicant was a casual labourer and that .

Conlﬁdoo¢-11
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it weuld be too much to expect an elaborated departmental
engquiry in connection with the serious allegations of the
nature mentioned above. It is true that a departmental
gnquiry is not mandatory in the case of a casual labourer.
However, the applicants have pleaded that they have acquired
temporary status. This aue?ment has not been denied. It
cannot be disputed that the Reiluay Rules about holding a
departMental enquiry applied to casual lebourers uwho had
acquired temporary status. Hence it will not be possible
for the Railuay Authorities to overlook this requirsment
and to contend that the impugned order is good. The result
is that sach of the applicants succeed, The impugnsd orders
mentioned in column 5 inthe statement im paragraph 4 above
is quashed ané the Respondents zre directed to reinstate each
of the applicants in service with full back wages from the
date of termination of their service till their reinstatement
along with other meceseczry percuisites admissible under the
rules, It is needless to say that this order would not pre-
vent the Railuay Administration from holding a departmentel
enquiry as prescribed by the‘rules and passing appropriate
crders on the basis of the evidence in such enquiries. Partie;
to bear their oun costs of these applicaticons, This judgement
should be placed in 0.A.No.219/86 and a copy thereof kept

in the reccrd of the remaining applications.
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