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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW BOiMBAY BENCH
7

0.A.(G)76/87

Shri N,V,Karwarkar,

17A, Government Quarters,
Patto, :

Panaji,

Goa. ... Applicant

VS

| 1. The Administrator of

Goa,Dgman and DPiu,.
Panaji - Goa.

2. GChief Secretary,
Government of Goa,Daman & Biu,
Secretariat,
Panaji-Goa.

3. The Dy.Director(Vigilance)
Directorate of Vigilance,
Junta House Annexe,6th Floor,
Govt. of Goa,Daman & Diu,
Panaji - Goa, : ... Respondents

Coram:Hon'ble Vice=Chairman Shri B,C,Gadgil

Hontble Member(A)Shri P,Srinivasan.

JUDGHENT - Date: 126211988

(Per Shri P.Srinivasan,Member(A)

The genesis of this application
goes back to 1975, when by an order dtd.27.ll.1975
the applicant, andIndustries Officer in the

Directorate of Industries and Mines of the

Union Territory of Goa was placed under suspension.
The suspension was later revoked with immediate
effect by order dtd. 21.9.1976 in which it was
promised that "order regarding pay and allowances
to be paid to Shri Karwarkar during the period
of suspension ending with reinstatement and
treatment of the same period will be issued
ISR

o2/



. .
- -» =

in due course". The respondents in their reply

have clarified that suspension was ordered in

the first instance™as the investigation into the
caée was in progress and there was need to keep
the applicant away from the office in order to
facilitate the investigation"™ and "as soon as

no such need was felt the applicant was reinstated".
As regards the prom&sed order regulating pay and
allowances during the period of suspension, the
respondents have merely said that the applicant
#was not entitled to gny pay and allowances but
merely subsistence alléwance which have since been
paid to him as per the rules in that line",thereby
implying that no separate order was required to

be made,

2. After the revocation of his suspension

mentioned above two sets of charges constituting

the subject matter of two proposed departmental

inquiry‘proceedings were served on the applicant

along with two memoranda dtd. 8=10-1976 and 30-6-1977.

Both the proceedings terminated in positive findings

of guilt against the applicant. The then Administrator

of Goa,Daman and Diu(the Administrator for short)

as the Disciplinary Authority,by his order dtd.

20-3-1979 imposed the penalty of reduction in salary

of the applicant by three stages and withholding

of increments for 3 years without cumulative effect

in respect of the charges communicated along with

memorandum dtd., 8—1041976. In respect of the

other set of charges communicated to the applicant

along with memorandum dtd. 30-6~1977, the same

authority passed a separste order on 29-5-1979
R
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compulsorily retiring the applicant from service.
Having failed tp obtain any relief through appeals
to departmental guthorities against these orders,
the applicant challengea them in two separate writ
petitions filed before the High Court of Bombay. In
its judgment dtd. 27-2-1984 disposing of Writ Peti-
tion No.207/B of 1982 directed against the penalty
of reduction in pay and‘postponment of increment,
the High Court held that the applicant had been
denied the opportunity.todefend himself in the emuiry
and, as a consequence, set aside the order dtd.20-3-1979
imposing punishment and the order of the.Appellate
Authority confirming the same. While doing so,

the Court observed"it will, however, be open for
the respondents to hold a fresh inquiry on the same
charges by giving petitioner a proper opportunity
to defend himself, and in particular, by allowing
him to examine the two witnesses", Disposing of the
other Writ Petition No.205/B of 1982 filed by the
applicant against his compulsory retirement,by an
ordei of the came date viz. 27-2-1984, the Court
held"that injustice had been done to the petitioner
by not giving him a sufficient opportunity to
inspect the concerned documents which contain
valuable material in support of his defence".

The Court,therefore, set aside the order of

punishment dtd. 29-5-1979, quashed 311 the procee=

dings in the inquiry"‘and directed "that a fresh
inquiry may be held after giving the petitioner
an opportunity to inspect all the documert s that
are annexed to the charge sheet as well as the
documents which the pétitioner may want to rely

v
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on,notwithstanding the fact that they are not
referred to in the charge-sheet. It is only after
such inspection isigiveh that a date be fixed for

recording the evidence",

3. o In view of the judgments referred

to above, the Admihistraﬁor passed a fresh order

dtd. 10-8-1984 in which he set aside the earlier
punishment orders dtd. 20—3—1979 and 29-5-1979,
directed fresh inquiry on the same charges,
reinstated the applicant in thepost of Industries
Officer w.e.f. 1—6-D979? placed him under suspension
with re{rospective efféct from the same date i.e.
from 1-6-1979 purpérting to do so under Rule 10(4)

of the C.C.S(CCA)Rules and ordered that the
suspension would continue until further orders.
However, the suspension was revoked soon after

fyith immediate effect" Py another order dt.22.10.,1984
also issued in the nameéof the Administrator and

the applicant was poste@ as Industries Officer in

the Directorate of Inddstries and Mines,Panaji.

Both the orders narrétéd that orders regarding pay
and allowances for the period of suspension as also
regarding the "treatment of the same period"'would be

issued in due course.

4, In pursuance of his order dt. 10.8.1984,
the Administrator servéd two separate memoranda, Both
dated 8-1-1985 on the applicant proposing to hold a
fresh departmental inquiry in respect of both the
original sets of charges. The inquiry in respect of
both the éets of charges was entrusted to a Commi=-
ssioner of Departmental Inquiry of the Vigilance
Commission. The aE;licant renewed his request to

1 Nt
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the respondents to allow him to inspect certain
documents relied upon in the charge sheets
served on him. After receiving this request,
th@ @egpogdents deleted some documents from the
lists attached to the chargesheets, while in
respect of some other documents not listed therein
but séught for by the applicant himself for his
defence, he was told that these documents were
not now available. Thejinquiry proceedings were

pending when the present application was filed

and this Tribunal by 'its order dtd. 9-2-1987 declined

to stay these proceedings while expressing the hope

that they would be completed expeditiously. In
another interlocatory order passed on 9-4-1987
duriing the pendency of this application, this
Tribunal directed the Eespohdents to give the .
applicant inspection of certain documents within
a fortnight from that date and observed that "If
the inspection is not So given for any reason,
theapplicant will be at liberty to argue with
much substance beforr the Inquiry Officer that
the adverse inference should be drawn for not
giving inspection of thése documents%We may also
here notice another intersmorder passed by this
Tribunal on 1-12-1987 in which the applicant's
grievance of documents ﬁot having been made
available to him by thezrespondents was noticed
and the respondents weré directed to inform the
Central Vigilance Commissiocner of this position
and to request him to complete the inquiry"even
without the documents™. Another direction issued

by this Tribunal during the pendency of this




application which also requires to be noticed
appears in the order dtd. 9-4~1987‘commanding

the respondents to pay subsistence allowance to
the applicant for the period from 1-6-1979 to
99.10-1984 when he was under suspension at the
rate of 50% for the first three months and at the

rate of 75% for the subsequent period.

5. One more fact relevant‘to this
application is that the applicant, who joined
service in the erstwhilé Government of the Union
Territory of Goa,Daman and Diu in 1965 as an
Economic Investigator, was promoted as Industries
Officer, a Class II Gazetted post, in 1971 in which
he was required to be on'probation for two years.
He completed the period of prooation in 1973

and was due for confirmation that yéar. He was not
confirmed in the post in 1973 and has not been so
confirmed even till daté. In response to a specific
Query raised by this Tribunal,the'regpondents have

stated that the Departmental Promotion Comﬁittee

" for considering confirmations due in 1973 did not

meet in 1973 or immediatély thereaftey, and when
it did so in 1975 the case of the applicant was
not considered because of the preliminary inquiries
then under way into the allegations against the
applicant received in July,1975. The said reply
which was filed on 1=-4-1987 goes on:to say"that
recently D.P.C. met and considered the case of
the applicant for confirmation in the post of
Industries Officer. Howeoer, in accordance with
the instructions contained in Govt.of India O.M,
No.39/4/56=Ests(A) dated 3.11.1958 and O.i.No.
39/3/59-Ests(A) dated 31-8-1960, the findings

.
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of the D.P.,C. have beén kept in sealed cover
as the Departmental Inquiry is in progress
againét the applicant. I say that as per the
said instructibns the sealed cover will be
opened aftef the termination of thecjiscipli-
nary proceedings and the findings will be

known and implemented thereafter”.

6. In the background of the facts
set out above we now proceed to examine the
applicant's grievanceé in‘this application,
taking them up in their chronological order
and not in the 6rder in which they appear in
the application. At péra 7(h) of the applicatibn
the applicant seeks a direction from this
Tribunal to the respondents to confirm him
in the post of Industries Officer from 1973
when he completed @ probation and to give him
further @romotions on. that basis. When the
matter was heard -Shri C.U.Singh,learned counsel
for the applicant said he would not press this
groqnd at this stage as the qhestion of the
applicant's confirmation would be considered
by the respondents themselves after the conclu-
sion of the‘departmeﬁtal inquiry.vThis ground is
therefore rejected as not pressed.

| wrd V)
7. In para$7(a)/\(b) of the application
the applicant seeks a direction from this Tribunal
to the respondents to pay him full pay and

allowances for the period of his suspension

from 27-11-1975 to 21-9-1976. Shri C.U.Singh

e /
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submits that the suspension itself is now invalid,
since the disciplinary proceedings initiated in
1976 and 1977 and completed in 1979 weré quashed
by the High Court in Writ PetitionyNo,205/B and
207/B of 1982. The suspension was ordered on
57.11.1975 in view of the investigations into the

allegations against the applicant which were then

under way and which resulted in the initiation of

the disdplinary proceedings in 1976 and 1977 cul-
minating in the punishment orders which were set
aside by the High Court along with all the procee-
dings in the inquiry. The very basis for the
suspension therefore, had been removed and so the
applicant should have been given full pay and
allowances for this period instead of subsistence
allowance which was paid to him. Shri Singh urged
that in view of the quashing of the inquiry procee-
dings by the High Court in 1984, the suspension
which was relatable to these proceedings also stood
cancelled. The period of suspension should therefore
be treated as perioa spent on duty and the applicant
paid full pay and allowances along with increments

due from time to time for the said period.

8. | Shri M.I.Sethna submitted on the other
hand that the High Court had quashed the order of
punsihment only on a technical ground and not on
mérits. The High Court had directed the respondents
tb hold a fresh inquiry in respect of one set of
charge and had given liberty to the respondents to

hold a fresh inquiry in respect of the other set of

charges. The respondents had in fact initiated

. proceedings in respect of the same charges and the

00-009/‘-



inquiry was now pending. The inquiry was in respect of
events which happened in 1975 and is for all intents
and purposes a continuation of the old inquiry started
in 1976 and 1977. The suspension of the applicant

during the period of 27,11.1975, 29.11.1976 is therefore,

relatable to an inguiTy which is still continuing and
as such it was not affected by the judgment of the High

Court.

9. After careful consideration we are of the
view that the suspension of the applicant from 27.11.1975
to 29,11.1976 cannot be held to have been invalidated by
the two Judgments of the High Court already referred. The
fresh inquiry commencing after the decision of the High
Court is in reality a cohtinuation of the same inquiry &1
which was started in 1976 and 1977 and the suspensionwas
indeed relatable to this inquiry. We agree with Shri Sethna
that the suspension of the applicant during this period
cannot be invalidated. This being so,the applicant is,

as of now’entitled to no more than subsistence allowance
for this period and this has been given to him in accor-
dance with the rules on the subject. As and when the
inquiry now pending is completed the competent aufhority
will have to review the position and pass suitable

orders thereafter. We,therefore, reject the applicant's
contention that he should be paid full pay and allowances
for the period 27.11.1975 to 29.9.1976.

10. The next grievance of the applicant is

that he has been wrongly denied full pay and allowances
for the period from 27-5-1979 till his reinstatement in
service on 10-8«1984 as a result of the decisions of

the High Court referred to above. While reinstating

the applicant by order d#d.10-8-1984 the respondents made
the reinstatement effective from 1-6~1979 but placed him
under suspension from that date till 10-8-1984, We are
told subsequently the date of reinstatement and of
commencement of fresh suspension was changed to 27-5-1979.
On 22.,10,1984 the applicant's suspension was revoked

and he was appointed again as Industries Officer.Therefore,
for the period from 27-5-1979 to 21.10.1984 he was paid
subsistance allowance on thebbasis that he was under
suspension. Shri Singh points out that the retrospective
suspension of the applicant from 27-5-1979 by the order
dtd. 10-8-1984 was purported to be in pursuance of

...10/~
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Rule 10(4) of the CCS(CCA)Rules. According to

Shri Singh, where a penalty of compulsory retirement

is set aside by a Court of law and a further inquiry

is initiated against the delinquent official, he can

be deemed to havé been placed under suspension from

the date of original order of compulsory retirement only
if he was already under suspension on that date, but

not otherwise, The applicant was not under suspension
on the date of the order by which he was compulsorily

& retired i.e, on 29.5.1979 and therefore the deeming
provision in Rule 10(4) would not come into operation.
He concedes that the order of suSpehsion dt. 10.8.1984
would be valid so far as it related to the period on}and

after 10,8.1984 but not for the earlier period.

11, Shri M.I.Sethna for the respondents supported

the order dt. 10.8.1984 and contended that the applicant
was validly placed under suspension retrospectively
from 1.6,1979 (subsequently changed to 27.5.1979).

12, We have given the most anxious thought to the
matter, We may here reproduce Rule 10(4) of the

CCS (CCA) Rules under which the applicant was placed
under suspension retrospectively from the date of his
compulsory retirement by the order dt., 10.8.1984;

"10(4) Where a penalty of dismissal, removal

or compulsory retirement from service imposed
upon a Government servant is set aside or
declared or rendered void in consequence of or
by a decision of a Court of law and the
disciplinary authority, on a consideration of
the circumstances of the case, decides to hold
a further inquiry against him on the allegations
on which the penalty of dismissal, removal or
compulsory retirement was originally imposed,
the Government servant shall be deemed to have

‘ﬁ,glj;:;j%;y | oo ll/-
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been placed under suspension by the Appqinting Authority
from the date of .the original order of dismissal, removal
or compulsory retirement and shall continue to remain
under suspension until further orders”.
It will be seen from the language of the rule that there is
no condition that it will operate only in a situation where the
delinquent government Servant was already under suspension
on the date on which he was compulsorily retired, Bug the
matter does not rest here. Rule 10(3) of the CCS (CCA)
rules deals with a case where compulsory retirement is set
aside in appeal or a réview under the rules i.e. by departmental
authorities, We may now extract the said rule:

710(3) Where a penalty of dismissal, removal or

compulsory retirement from service imposed upon a

Government servant under suspension is set aside

in appeal or on review under these rules and the

case is remitted for further inquiry or action or

with any other directions, the order of his suspension

shall be deemed to have continued in force on and from

the date of the original order of dismissal, removal

or compulsory retirement and shall remain in force

until further orders.”
It will be seen frdm_the above that where a compulsory
retirement is set aside by a departmental authority in amappeal
under the rules, the delinquent Government servant will be |
deemed to be under suspension from the date & of compulsory
retirement only if he was already under suspension on that
date; in that event the suspension shall be deemed to have
continued in force from that date, but not otherwise. It
would thus seem that in a case where a Government servant was
not under suspension on the date he was compulsérily retired,
there would be no autématic suspension from that date under
Bule 10(3), if +the inquiry is resumed after the original
order was set aside by a departmental authority while if the
original order is set aside by a Court of Law he would stand

automatically suspansdmsuspended from the date of the

original order. There is thus an apparent discmimination

b((\ i ; ‘L}V ' co 12/-
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between a Government servant who gets #& reprieve from the

" departmental authorities and another who has to approach

a Court of law for obtaining relief. In Khemchand v.

Union of 1India AIR 1963 SC 687, theFSupreme Court.

was dealing with a challenge to the constitutional validity
of Rule 12(4) of the CCS(CCA) Rules, 1957 which was in all
respects in pari materia with the provisions of Rule

10(4) CCS(CCA) Rules 1965 with which we are here concerned.
It was contended on_behalf of the appellant in that case
that the said Rule 12(4) discriminated against Govt.
servants who obtained relief from a Court of law as
compared to those who couid obtain the same relief in
departmental appeai and would be governed by Rule 12(3)

which again is in all material respects similar to the

- present Rule 10(3). While dealing with this challenge,

the Court observed that "it is entirely unlikely, however,
that ordinarily a Govt, servant will not be placed

under suspension pfior to the date of his dismissal" and
this being so those who obtained relief from departmental
authorities equally with those who obtained relief from a
Court of law would suffer suspension from the date of
original order of bunishment either under Rule 12(3) or
12(4) of the said rules as they then stood. Based on this
reasoning their Lordships upheld the validity of Rule 12(4)
as not being discriminatory. In other words, by and large,
cases would be raré where a person who is coﬁpulsorily
retired by way of punishment would not already have been
placed under suspension on the date of the order by which
he was compulsorily retired and if that be so_either under
Rule 12(3) or under Rule 12(4) he would continue to remain

IR e
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under suspension from that date if the punishment is set

aside on a technical ground either by a departmental

authority or by a Court of law and a further enquiry

is continued on the same charges. But what about the

rare case where a person was not under suspension on the

date %¥g§;iginal order of punishment and the said punishment
:i was subsequently set aside by a Court of law? To avoid

discrimination in sﬁch a case the only course open is to

interprest Rule 10(4) as it now stands in a manner consistent

with the provision of the Rule 10(3). If that be so we must

hold that the automatic suspension from the date of

original punishment contemplated in Rule 10(4) will come
- into operation only if the delinquent Govt. Servant was

already under suspehsion on that date as in Rule 10(3).

This WOuld resolve the apparent contfadictipn between

10(3) and 10(4) bearing in mind that the Supreme Court

has upheld the validity of a provision similar to Rule 10(4)

"in Khemchand's case. We, therefore hold that the retro-

spective suspensioﬁ of the applicant by the order dt.10.8.84

purporting to be under Rule 10(4) of the CCS(CCA) was

invalid and that sdch suspension can operate only

prospectively i.e. on and from 10.8,1984 till the date of

revocation of suspension. The applicant would be entitled

to get full pay and allowances and increments due to him

oy
from time to time during the period 27.5.1979 to 9.8.1984,
The respondents are directed to refix the pay and allowances

g@\ _ of the applicant during this period accordingly and pay

him all the arrears due to him as a result thereof within
 three months of reéeipt of a copy of this order. We,

however, uphold the vali@ity of the suspensig;igﬁ%er

10.8.1984.

13, The next grievance of the applicant is that

when the order dt. 20.3.1979 imposing the punishment of

reductibn in salary by thgge stages and withholding

e
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of increments for a :period of three years thereafter was

set aside by the High Court in 1984, the reduction in

salary as well as the three increments withheld should have
been restored to him., But the respondents did not do this.
Shri Singh contends that with the cancellation of the

order imposing the penalty the reduction in salary and

the increments withheld should have been restored to them.
14, Shri Sethma on the other hand submitted that

the applicant was not entitled to the restoration sought

Afor.

15. We are of the view that Shri Singh is right,
When the punishment‘was set aside, the loss in salary ‘
suffered by the applicant as a result of the punishment
has to be restored to him. The respondents are directed to
restore the reductibn in salary effected by the punishment
order dt. 20.3,1979 and to allow him increments thereafter
as and when due. Arrears arising out of this direction
should be calculated and paid to the applicant within |

3 months from the date of receipt of’this order.

16.‘ For reasons stated earlier we reject the next
ground in the application seeking a direction to the
respondents to pay‘full pay and allowances for the period
of suspension from 10.8,1984 to 22,10.1985 as we have held

tet this suspension to be valid.

17.: The nex£ two grounds relate to the
inquiry resumed after the order of the High Court.
The applicant want§ us to set asidé the memorandum
of charges dtd. 8-1-1985 issued to him resuming
the inquiry. In the alternative, he wants a
direction from this Tribunal to thé respondents,'
to give him inspéction of documents to him,during
the inquiry including documents relied upon in the

A%
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chargesheet or others which the applicant may

require for his defence.

18, Shri Sethna submits that the memo-
randum of chargés issued to the applicant after
the original orders of;punishment were.set a side
by the High»Court were:ih no way violative of the
orders of fhe Court., ?he High Court had, in one
case given the respondéents liberty to hold a

fresh inquiry on the same charges, while in the
other it had issued a direction to that effect.
The impugned charges wgre the same as the ones

in respect of which thé earlier inquiries had been
held. There was therefore no legal infirmity in
the resumption of the inquiry by issue of the
impugned chargesheets.! So far as inspection of
documents| was concerne@,Shri Sethna submitted

some of them are not aQailable with the respondents

now and some of them are irrelevant for the inquiry.

19. Shri Singhl at this stage,in our
opinion rightly,:did nét press his objection
against the.chérgeshee?s issued to the applicant
but prayed for directiéns in regard to ihspection

of documents.

20, As we have already mentioned, the -

High Court itself, in one of its’judgments,

directed the respondenfs to allow the applicant

to inspect documents wHether cited in the

charge sheet or requiréd by him for his defence.
If the respondents are;unable‘to do so in respect

: _ MOM
of any document or feel that #t~%s

irrelevant,

... 16/
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they may inform the applicant and the Inquiry Officer.
Shri Sethna was apprehensive that the interim order
passed by -this Tribunal on 9-4~1987 on this subject
might be construed by ﬁhe applicant as a direction

to the Ihquiry'Officer;to necéssarily draw an adverse

inference if inspection of any document is not

‘allowed for any reason whatsoever. We may clarify

that what the Tribunal said in that order was that
the applicant could weli make such @ plea before the
Inquiry Officer, but it is for the Inquiry Officer to
determine the effect of the respondents! inability:
to allow inspection of ény document after hearing
both sides and considering all the circumstances

of the case. We leave the matter at thé%. We must
here observe that the Inquiry against the applicant
is nearly twelve years éld now and in its fresh
incarnation also it is hearly four years since the
High Court delivered judgment. We hope the respondents
will do everything possible to bring the pending
inguiry to a conclusion as early as possible,
preferably within six ménths from the date of this

order,

21, To recapitulate our decisions on the

various grounds raised in this application

(1) we reject the applicant's prayer for

a direction to the respohdents to confirm him
straightway as Industriés,@fficer with effect

from 1973 as it was not pressed before us. The

- respondents willcconsider the question of his

confirmation from 1973 onwards after the conclusion

of the pending departmental inquiry.

? e-ﬂbf
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(ii) We reject fhe applicant's claim of
full pay and allowances for the period of
éuspension from 27-11=1975 to 29-9-1976 as the
inquiry is still pending. The respondents will,
however, review the position in this regard after
the conclugion of the inquiry and pass suitable

orders in accordance with law;

(1ii) e hold £hét the retrospective
suspension of the applicant from 27-5~1979

upto 9-8-1984 under Rule 10(4) of the CCS(CCA)
Rules, 1965 is invalidi We direct the respondents
to pay normal salary aﬁd allowances to the
applicant for this period including increments

due from time to time. Respondents will effect
payment of the arrears:flowing from this order

to the applicant within‘three months. of receipt

of this order.

(iv) we,héwever; upheld the validity of

the suspension of the épplicant on and éfter_ |
10-8-1984 upto 22-10-1984 and reject the appli-
cant's claim of full pay and allowances for

this period.

(v) We direct the réspondents to restore
to the applicant the reduction in his pay by
three stages and the three increments withheld

as a result of the order dt. 20-3~1979 and effect
payment of the resultanf arrears to him within
three months from the date of receipt of this

order;
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(vi) We reject the prayer that the charges

issued to the applicant along with memorandum
dated 8-1-1985 be quashed. We leave it to the
Inquiry Officer to determine the effect of the
respondents' inability to allow the applicant
inspection of any document in accordance with
law after considering.the facts relating thereto
and after hearing the views of both the parties;
and finally

(&ii) Wle hope tﬁe respondents will make
every effort to bring. the now long pending inquiry
against the applicént§to an early conclusion,
preferably within six months from the date of

this order.

22. | In the result, the application is
allowed in part and in the circumstances of the

case parties will bear their own costs.

Lot Forget

(B.C.GADGIL)
Vice~-Chairman

.

(P.SRINIVASAN)
Member (A)



