BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW BOMBAY BENCH
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(1) Abraham Titus, {

Foreman, o !

Ordnance Factory, B . -

Chandrapur, ST h

Panrp eenps

(2)

b

(35

Maharashtra State :
and 25 Others. e+ Applicants in
0.A.169/87
VS, -

Union of India

through

Secretary,

Ministry of Defence PTOdUCtlon,
New Delhl

Secretary,

Ordnance Factory Board
10-A,Auckland Road,
Calcutta - 700 001,

General Manager,
Ordnance Factory,
Chandrapur,
Maharashtra State.

0.A.267/87

Satyanarayan Shankarlal Attal

oo Respondents in
0.A.169/87

'~ High Explosive Factory

Kirkee,
Pune - 411 003. .o
and 38 Others. :

Applicants in
0.A.267/87
vs.

Secfetary,
Ministry of Defence,
New Delhi °

Chairman

Ordnance Factory Board,
10-A,Auckland Roead,
Calcuttsa.

General Manager,

High Explosive Factory,

Kirkee,

Pune, - .. Bespondents in

0.A.267/87

V.Ganaﬁathy,
Ammunition Factory,
Kirkee,Pune. & 61 Ors. .. Applicants in

C.A.278/87
VsS.

Union of India

through

Secretary,

Ministry of Defence Production,
New Delhi .

Chairman,

Ordnance Factory Board, '
10=-A,Auckland Road, :

Calcutta.



(4)

3.

(6)

General Manager,
Ammunition Factory,
Kirkee,

Pune.

0.A.425/87

A ,N.Khedlekar,
Assistant Foreman,
Ordnance Factory,
Varangaon and

two others.

VSs.

Union of India,

. through

Secretary,

Ministry of Defence(Production)

D.H.Q, P.O.
New Delhi « 11

Chairman ’
Ordnance Factory Board,
10-A,Auckland Road,
Calcutta,

General Manager,
Ordnance Factory,
Varangaon - 425 308,

0.A.446/87

George K .Verghese,
Ordnance Factory,

Dehu Road,

Pune 412 113 & 3 Others.

VS,

Union of Indie,
through

Secretary,

Ministry of Defence,
New Delhi,

Chairman,

Ordnance Factory Board,
10-A Auckland Roead,
Calcutta.

General Mgnager,
Ordnance Factory,
Dehu Road,

Pune.

0.A.493/87

Vinayak Gajanan Patankar,
Ram Mandir Lane,

Walkar Road,

Nagpur.

VS .

Jnion of India
through
Secretary,

Ministry of Defence Production,

New Delhi .

.. Respondents in
"~ 0.A.278/87

s Applicants in
0.A.425/87

.. Respondents in
0.A.425/87

.« Applicants in
0.A.446/87

.. Respondents in
0.A.446/87

.. Applicant in
0.A.493/87
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Secretary,

Ordnance ractory Board
10~A Auckland Road,
Calcutts.

General Marmqwz‘,
OCrdnance Fectory,
Ambajhari, ‘
Nagpur ;
Maharashtra.

cha.AA 32, ‘Q? .

ety

)

J,Pazhaniappan,
Ordnance Factery,
Jawzhar Nagar,
Ehancara Dist.,
Hawzry -Maherashirs &
69 Gthers.

V3.

Union of Ingdie
Ministry of

Defence Pr OddCtLOﬁ,
New Delhi

Ordnence Factory Board,
L0-4 Auckland Road,
Galcutt

(Thrcugh its Secretsry)

General Manager,
Ordnence Faciory,
Bhencsra

PemePandi

Crdnance Factory,
Ughy Read,
Puna 412 113, & 3 Others.
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{30

General Mansgs
Urdnance Factonr
Dehu Rosd, ‘
Punz,

v e

.. Respondentts in
0.A.493/857

.o Applicanﬁ5 h1
0.A.404 /87

.. Res oondonks in

0.A.494 /87

ee Applicants in

.. naspondents in
0.A.315 /87
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2.

4.

0.A.547/87

R.C.Ravalani,
Ex.Chargeman Grade I,
PWD/1/5,Pimpri Colony,
Pune - 411 OL7.

VSe

Union of India
through
Secretary,
Ministry, of
New Delhi.

The Chairman,
Ordnance Factory Board,
10<A,Auckland Road,

Calcutta.

The General Manager,
Ordnance Factory,
Khamaria

Jabal pur{ MP)-482 005

The General Manager,
Ammunition Factory,
Khadki,:

~ Pune 411 003.

(10)

O.A.g84[82

C.V.Ramana Murty,
C/o0.A.5.Abhyankar,
Advocate,

128, Budhwar,

Pune - 2 and Three others -

VS,

Union of Incia

through

Secretary,

Ministiry of Defence,
New Delhi.

Chairman

Ordnance Factory’ Bozrd
10=A,Auckland Qoad
Calcutta

General Manager,
Ordnance Factory,
Varangaon,
Dist.Jalgaon.

(11)0 QA 468/89

Bhupendra Pal Singh,
Qr.No.20/A,Type . v,
O.F,Varancaon -state,
Dlsb.Jalsaon 425 306.

Vs,

v .. Applicant in-
0.A.547/87

of Defence. Productlon,

.. Respondents in
0.A.547/87

A pllcan»s in
0.A 284/89

.. Respondenis in
0.A.284/89

. e Apolluant in
0.A.468/89
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Union of India
through

Secretd ry,

Ministry of Defence,
New Delhi.

The Chairman,

Ordnance Factory Board,
10-A,Auckland Road,
Caléutta - 700 OQO1L.

The General Manager,
Ordnance Factory,
Varangaon,
Dist.Jalgaon.

(12)0.A.488/89

M.Sundaram,
Ordnance Factory,
Dehu Road,

Pune - 412 013.

Vse.

Union of India

through

Secretary,

Ministry of Defence,
New Delhi.

Chairman :
Ordnance Factory Board,
10-A,Auckland Roed,
Calcutta.

General Mangger,
Ordnance Factory,
Dehu Roacd,

Pune.

.» Respondents in
0.A.468/89

e Appl icant in
0.A.488/89

.. Respondents in

0.A.488/89

Coramj Hon'ble Member(J)Shri M.B.Myjumdar
Hon'ble Member{A)Shri M.Y.Priolkar

Appsarances?

1.

2|

D.M.Kakani,Advocate
for applicants at
Sr.No.{1)

V.B8.Rairkar,Advocate
for apgllcan s at
Sr.No.12),(3) & (4)

V.J.Kalamkar,Advocate
for ap llcants at
sr.No.(5),(8) & (12)

Jayant G.Gadkar,Advocate

for applicants at
sr.No.(6) & (7)

R.C.Ravalani applicant
in person at Sr.No.{(9)

A.G,Abhyankar ,Advocate
for ap 1cants at
Sr.No, %10) & (11)
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7. Ramesh Darda,Advocate for
Respondents at Sr.No.(1l)

8. R.K.Shetty,Advocate for
Respondents at Sr.No.(2)&(12)

9. M.I.Sethna,Sr.Standing Counsel,
for Respondents at Sr.No.(3),
(5),(7),(8) & (9)

10. P.M.Pradhan,Counsel for
%eﬁpondents at Sr.No,(4),
6

& (10)
ORAL JUDGEMENT ¢ Date:4.8.89,10.3.89 &
(Per M.8.Mujumdar,Member(J) .. 11.8.89.

We are passing this common order in
0.A.Nos. 169/87, 267/87, 278/87, 425/8?, 446/87, -
493/87, 494/87, 515/87, 547/87, 284/89, 468/89 and
488/89.

2. The applicants in these cases are
Science Graduates. They were initially appointed
. as Supervisors Grade B in various Ordnance Factories
between 1960 to 1966. Their request is for treating
them to have been appointed as Supervisors Grade A
from the date of their initial appointment as Super-
w Sew i
visor B. In this respect they are relying on judgemenis
of the Allahabad High Court, Madhya Pradesh ﬁigh Court
and of Jabalpur & Madras Benches of this Tribunsl.
Tﬁey have further reguested for giving them promotion
to the post of Chargeman Gr.II on the expiry of iwo
years from the date of their initieal appointment,
In this respect also they have relied on the same
jﬁdgements as weli as the judgement of the Supreme
Court in Virendra Kumar's case decided on 2.2.198l.
They have also prayed for notional seniority on that

basis and conseguential benefits.

3. O.A.No.169/87,is filed by 26 applicants.
They are all Science Graduates. They were appointed as
Supervisor B between 1961 to 1965. In due course they
were promoted to higher posts, viz., Supervisor A,

Chargeman II,Chargeman I and Assistant Foreman.

o7/
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Some of them are also promoted to tﬁe higher post of
Foreman. When the application was filed they were working
in the Ordnance Factory at Chandrapur. Adcording to the
directions given by the Madhya Pradesh High Court in
Misc.Petition No,174, 363, 406, 1055, 1056 of 1281 and

9 of 1982 and the order on review petitions dated
9.12,1983 the Director Generai"cf Crdnance Factories ‘had -~
revised the seniority of .about 61 petitioners in these
cases by his order dtd. 21.10,1986., According to the
applicants they are similarly situated like the petitiocners
before the Madhya Pradesh High Court and hence they should
have been given the benéfits of the judgement of the
Msdhys Pradesh High Court. They made several represen-
tations for treating them similarly and giving them all
the benefits which are given to the petitioners before
the Madhya Pradesh High Court. However, their represen-
tations were not acceded to and hence they have filed
0.A.162/87. The prayers made by them in the application
eare these: (i) the respondents be diracted to grant
monatary and seniority benefits to the applicants in the
post of Supervisor A from the date of their initial
appointment in service as Supervisor B and also direct

the respondents to give further promotions to them to the
post of Chargeman Gr.II on completion of two years service
in the post of Supervisor A and further dirzct the resvon-
dents to promote them to the post of Chargeman I, Asstt,
Foreman and Foreman; (ii) direct the respondents to refix
the seniority of the applicants in the grade of Supervisor A
and in higher grades as has been done by the order dtd.
21.10.1986 passed by the Director General of Crdnance
Factories. Respondents have filed their reply resisting

these pravyers.

4, C.A.267/87 is filed by 39 applicants. They
are all Science Graduates snd were appointed es Supe-visor B
between 1961 and 1962, In due course they are promoted to

higher posts. All of them are working at Hioh Explosive

0«8/-' .
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Factory at Kirkee. They have made similar prayers as
in C.A.169/87. The prayers are resisted by the respon-
dents by filing their reply.

5. In 0.A.267/87 six interveners have
filed Misc.Fetition No.400/87 requesting that they
shoulc be allowed to intervene in the app}ication and
be heard before passing any final order. Four of them
are Science Graduates and one is holcing Diploma in .
Chemical Engineering. All of them were recruited as
Apprentices and after satisfactory completion 6f‘
apprenticeship/training they were absorted as
Chargeman Gr.II and then duly promoted as Chargeman I,
Asstt.Foreman. They are all working iﬁ the High Explosive
Factory at Kirkee, It is their case that if 0.A.267/87

is allowed their seniority and prospects of promotion

are bound to be affected. Their apprehension is strengthened

because two applications(TA 322/86 and 0.A.104/86) filed by

similerly pléced persons like the applicants are allowed

by the Jabalpur Bench of this Tribunal.

6. 0.A.278/87 is filed by 68 applicants
working in the Ammunition Factory at Kirkee. They are

all Science Graduates and were appointed between 1962 to

" 1966 as Supervisors B. Their preyers are more specific

as follows: (1)The applicants be treated as Supervisor A
from the date of initial appointment as Supervisor B,
(2) The difference of pay and other monetary benefits be
given to the applicants till the date of promotion to
the post of Supervisor A. (3) On completio;yg years
satisfactory service as Supervisor A the apgiicants

be promoted to the post of Chargeman II1,(4) The seniority
of the applicants be refixed in different grades as
Chargeman II, Chargeman I, Asstt,Foreman and Foreman,

so that they are not lower than their juniors. (5) The
applicanis be given notional seniority so that the? are
not lower than any of their immediate juniors, and their
preseﬁt salary also be refixed accordingly.

0009/’
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7. In this case 9 persons have filed

-Misc.Petition No0.406/87 for joining them as interveners. '

.Two of them are holding diploma in Production Engineering,

one is Licenciate in Production Engineering, one has
passed B.S¢c.Fart I examination and 5 have passed - =~ *

intermediate science examination. Three of them are’

\_

working in the High Explosive. Factory at 'Kirkee 3md v= - .0 -

the remaining are working in the Ammunition Factory - . = *

at Kirkee, as Asstt.Foremen. According to them they
were appointed as Mechanical Engineer Apprentices in
the different Ordﬁance Factories between 1964 to 1966
eand on completion of prescribed apprenticeship/tfaining
period ranging between 2% years to 4 ysars they were
examined and graded by the Central Selection Board

and absorbed as Chargeman II in 1974 and 1975. They
are promoted as Chargeman I in 1978 and 1979. Eight

of them are promoted as Asstt.Foreman in 1980 and

only one in 1981. It is also their grievance that

_if the applications sre allowed their seniority

and prospects of promotion are likely to be affected
and hence they should be heard before passing any

finel order,

8. 0.A.425/87 is fi led by three applicants.

They are all Science Gracuates and were initially
appointed between 1961 to 1964 as Supervisor B. In

due course they are promoted to higher grades also.
Their prayers are similar to the prayers in 0.A.278/87.
The respondents have filed their reply resisting the
prayers.

9. In O.A.446/87 there are four applicants.
They are all Science Gradyates and were appointed as
Supervisor B between 1962 to 1964. They are presently
working in higher grades in the Orcnance Factory at
Dehu Road. Their prayers are also similar to the prayers
in C.A.278/87. The respondents have filed their reply

resisting the preyers.

. 10/« \

»



it

-2 10 := <E§>

10. 0.A.493/87 is filed by one applicant
who is now working as Asstt.Foreman in the Ordnance
Factory at Ambajhari,Nagpur. He is a Science Graduate
and was appointed as Supervisor A on 11.1.1964. He has
also made similar prayers as in 0.A.278/87. Respondents
have filed their reply resisting the prayers.

v—;mehﬁQ/
11. In 0.A.494/87 there are s‘u&a#epplicants.

They are also Science Graduates-and were {;Iiially

| -

appointed as Supervisor B between 1961 to 1966.

- In due course they were promoted to the higher

grades and when the application was filed 30 of them
were working as Chargeman I and the remaining were
working as Asstt.Foremen in the Ordnance Faétory at
Bhandara. Their prayers are also similar as in O.A.
278/87. Respondents have filed their reply resisting
the prayers.

12. 0.A.515/87 is filed by 4 applicants.

All of them are Science Gradustes and were appointed

as Supervisor B in 196l or 1962. #When the application
was filed one of them was working as Foreman and others
were working 2as Asctt.Foremen. Their prayers which are
similar as in earlier apprlications are resisted by the

respondents by filing their reply,

13. | 0.A.547/87 is filed by Shri R.C.Ravalani.
He is a Science Graduate and was appointedkas Supervisor B
in the Ordnance Factory at Jabalpur in March,1964. On
31,3.1985 he has retired as Chargeman 1 from the
Ammunition Factory at Kirkee. His prayers are that he
should be deemed to have been appointed as Superviser A
from the date of his initial appointment in March,1964
and on completion of two years service therefi?ﬁcpe }
should be promoted a2s Chargeman I1I. He shouldhpe given
notional promotions and seniority and on that basis the
salary drawn by him at the time of his retirement be
refixed. The respondents have filed their written

“statement opposing the appiication. y
ooll -
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14. .  0.A.294/89 is filed by four applicants.
They are all Science Graduates and were appointed as
Supervisor é in 1962 or 1963, Three of them are now
working as Asstt.Foremen and one as Foreman in the
Ordnance Factory at Varangaon, Their prayers are similar'
to thadin 0.A.169/87. Though the application is
admitted respondents have not filed their reply so far,

It is at the request of the advocates for bbth the sides:
that it was heard alongwith other applications on the
assumption that the respondents contentions are similar

koo
to them in other cases.

15. A~ © 0.A.468/89 is filed by one applicant who
is B.Sc., M.A, He was appointed as Supervisor B in 1962
and at present he is working as Asstt.Foreman in the
Ordnance Factory at Varangaon. The aéplication has not_
yet been admitted. But it was taken up for hearing at
the request of advocates for both the sides. We now

admit it. Though the_respondents are yet to file their
reply we propose to decide it on the basis that the
respondents contentions are similiar as in the other cases.
16. 0.A.488/89 is filed by 5 applicants. The
application is admitted. Though the respondents have not
filed their reply it is being heard along with other cases
on the assumption that the respondents would be raising
dimilar objections.

17. In order to understand the dispute in

this case it is necessary to give some facts and refer

to some orders and judgements. The facts and orders are
given from the record and judgements before us. After i
the Chinese aggression in 1962 the Government of India
decided to make India self sufficient in production of
arms,ammunition and armaments‘in the various Ordnance
Factories. It was decided to expand the capacity of {he
existing factories and to increase the strength of the
staff. In order to encourage persons with some technicai

knowledge to join the Ordnance Factories, Director General

12/ T
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of Ordnance Factories issued.a.circular dtd. 6.11.1962.

As that circular issrelevant in this case we quote it

below:

in. @

"Subject :NON- INDUSTRIAL ESTABLISHMENT
© PROMOTION
D.G.G.F. has decided that Diploma holders
serving as Supervisor ‘A*(Tech)/Supervisor
'B'/{Tech) and in equivalent grades shamld
be treated as follos

(i) All those Diploma holders who have been

“appointed as Supervisor'B'(Tech)(and in

equivalent grades)should on completion of
one year's satisfactory service in ordnance
factories be promoted to Supervisor'A*(Tech)
(and in equivalent grades)

(ii)All those diploma holders who work

satisfactorily as Supervisor'A'(Tech)or in T
equivalent grades for 2 years in Ordnance '
Féctory should be promoted to Chargemen.

Kindly acknowledge receipt."

Advertisements were also given in newspapers for filling up

#f vacancies in the post of Supervisor A in the Ordnance

Factories from Diploma Holders in Engineering. By way of

clarification another circular dtd. 11.3.1963 was issued

by the DG of Ordnance Factories., That circular reads- as

under:

"Sub? Non~industrial establishment -
treatment of Diploma Holders in
matter of appointment/promotion.

Ref: This office No.673/A/NI dated

6.11.62
So long the position was that Diploma
Holders in Engineering were being recruited
as Supervisor 'B' grade and were being
promoted to Supervisor'A' grade after
satisfactory completion of one year's
service as Supervisor 'Bf grade. ’

It has now been decided by the Director
General, Ordnance Factories that in
future Diploma Holders in Engineering
'should be straight away appointed as
Supervisor 'A' Grade.

0.013/-‘
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2. In view of the decision stated above

~ all those Diploma Holders who are not

= yet promoted to Supervisor A grade because

- they have not yet completed one year

service as Supervisor *B' grade may be
promoted to Supervisor'A' grade with
effeet from 6.3.1963, provided their
work as Supervisor 'B' grade is satis-
factory so that they do not stamd at any
disadvantage as compared with those
Diploma Holders who are yet to be recruited

- as Supervisor A grade in view of Director
GCeneral ,Ordnance Factories decision as
stated in Para 1 above.

3. Kindly acknowledge receipt.®

is. By subsequent circulat dated 5.6.1963 it
was clarified that "Diploma Holders"™ mean persons who are
in actual possession of Diploma and they alone should be
appointed as Supervisor A, and in the absence of production

of such Diploma they should be appointed as Supervisor B.

Still,as the diploma holders did not respond sufficiently,

letters were writien to the Principals of various technical

institutions in the country requesting them to send diploma

holders who had passed final examinations. It was mentioned
tha{ the persons who would be selected as Supervisor A
would be given quick promotions to the post of Chargeman
and they can further rise to the post of Asstt.Foreman

and Foreman. In view of the clarification in the circular

dtd. 5.6.1963 an incongruous situation arose inasmuch as
sgmergf,gge diploma holders who had passed diploma exami-

nation but were not in physical possession of diploma
certificates Qéfe‘appointed as Supervisor B, Though
clause(ii) of the circular dtd. 6.11.1962 stated that,

®All those diploma holders who work satisfactorily as
Supefvisor'A'(TeCh) or in equivalent grades for two

years in Ordnance Factory should be promoted to Chargemen®,
the Government of India,Ministry of Defence subsequently
found it necessary to increase the period to 3 years and
henée communicated an order to the Director General of

Sté‘\&: '\kﬁ
Ordnance Factories by letter dtd., 28.12,1965 saying

/\V\...M/-
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interalia that the minimum period of three years service
in the lower grade should be fixed for promotion to the
next higher grade. It was pointed out that this had become
necessary not only because it would be in conformity with

the practice obtaining insother Ministries but also because
WO
on merits this period is necessary to judge the performanmce

in the lower post and éhe potentialities for promotion to
a8 higher post. Consequently the Director General of
Ordnance Factories issued a circular dtd. 20th January,
1966 which reads as under:

"Subi= N.G.Establishment - Treatment of
Diploma Holders and ex-apprentices
serving as Supr.A Gr. or in equi-
valent grades in the matter of
promotion.

Ref i~ This office confidential No.673/A/
NG dtd. 6.11.62 and 4416/A/NG dt.
29.6.65.

The guestion of promotion of Diploma
holders in Mech/Elec.Enginesring and
Ex.apprentices serving as Supr.'A' Gr.
or in eguivalent grades has received
further consideration of the D,G,O.F.
who has decided that in future promo-
tions of all such individuals will be
effected in accordance with the normal
rules i.e. on the basis of their listing
by the relevant D.P.2. and not merely on
completion of 2 years satisfactory
continuous service as Supr.A Gr. or
eguivalent grades."

However before the above circular was issued some of the
diploma holders got the benefit of being promoted to the
post of Chargeman II on completion of 2 years of service,
while after the above circular was issued others were

promoted after thres yesrs of service.

19, The next important circular in this
the o ’
respect is g&circular dtd. 5.3.1966 issued by the
Director General of Ordnance Fzctories to all the
Genersl Managers of the Ordnance Factories and other

allied factories,which is as follows:

.15/
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®"Sub: N.I.E. - Promotion of Supervisors'B'

- Grade to 'A' Grade - Creation of addi-
tional vacancies of Supervisors'B'
Grade Technical in H.E.Factory.

-

: Taking into consideration the require-
ments of Supervisory staff for explosives
work and the hazards involved in the same,
the Director General,Ordnance Factories has
decided that the future policy for promotions
and recruitment will be as follows.

1. Science Graduates in First and Second
Class will be recruited directly as Super-
visory'A' Grade Technical.

2. They will be on probation for one year
and their progress will be watched carefully
during the probation period to eliminate those
who do not show satisfactory progress durirg
this period.

3. The existing Supervisors'B! Grade who

have completed the probation are to be promoted
to Supervisors'A' Grade w.e.f. 1.3.66. Additional
posts are to be created in that grade for this
requirement after surrendering the correspon-
ding number of *B* Grade posts. The creation

of the posts and surrendering of the posts

will be done by the General under his powers.

4. Henceforth the grade of Supervisor'B!
will normally be reserved for Industrial

Employees and others who possess lower
qualifications than a graduate in Science.®

20, We may point out that the disputes in all the
cases before us as well as before the Allahabad High Court
and Madhya Pradesh High Court which will be referred to
hereafter were for the period prior to 6.3.1966.

21, In 1972, 75 persons filed a Writ Petition in
the Allahabad High Court asserting that they had been
appointed as Supervisors A on various dates in pursuance

of the circular dtd. 6.11.1962. Their grievance was that

" even though quite a large number of Supervisors A had been

promoted to the post of Chargeman II on completion of

two years' satisfactory work they had been discriminated
against and had not been so promoted immedistely on the
expiry of t&o years in pursuance of the aforesaid circular
dtd. 6.11.1962. The relief prayed for in the said writ
petition was for the issue of a writ of mandamus directing

the Union of India through the Director General of

Ordnance Factories to promote them to the post of

. 016/-
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- . Chargeman II. The Writ Péfition'mms'éonfested by the

—— _respondents on various grounds. The -learned -Single

———xJudge who heard the petition-dismissed-the spetition

]

- ~-on the ground of unexplained laches and also on the

—=-—ground that similar previous petition:for similar

vosse .
= _relief had not been %assad. Against the judgement of

e
——=—=1the Single Judge the petitioners- preferred:a-special

U

— == appeal before a Division Bench of that GCourt. But that

was 2lso dismissed on 8.2.:1977, Against that judgement

-~ the petitioners preferred Civil Appeal No0.441/81 in the

—- .—Supféme Court and the Supreme Court disposed it of by

— pasgzhg the following order on 2.2.1981:¢

.®"Heard counsel. Special leave granted.

Our attention has been invited by learned
counsel for both the sides-to the relevant
rules which govern promotion to the post of
Chargeman Grade II. It appears that a large

number of persons have been promoted to those -
posts though they have tompleted-only:two years

of service. The Government now appears to
insist that in so far as the appellants are
concerned they cannot be considered for
promotion unless they complete three years
of service., We see no justification for any
such differential treatment being given to
the appellants. If a8 large number of other
persons similarly situated have been promoted
as Chargeman Grade II after completing two
years of service, there is no reason why the
appellants should also not be similarly
promoted after completing the same period

of service, We are not suggesting that the
appellants are entitled to be promoted to
the aforesaid pests even if they are found
unfit to be promoted.

We therefore direét that the concerned
authorities will consider the cases of the

appellants for promotion as Chargemah Grade II

and promote them to the said posts unless
they are found to be unfit., If the appellants
are promoted they will naturally have to be
promoted with effect from the date on which
they ought to have been promoted.

This order will dispose of the appeal

There will be no order as to costs.” eedlT/-
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22. Thereafter a number of petitioners filed six
Writ Petitions in the High Court of Madhya Pradesh at
Jabalpur claiming similar reliefs. These petitions were
Misc.Petitions N0.174,363,406,1055 and 1056 of 1981 and
9 of 1982. The petitioners in all these petitions except
the last petition were diploma holders in Engineering,
while petitioners in the last petition were holding Degree
in Bachelor of Science. All of them relied on the s:ﬁe
judgehents‘of the Allahabad High Court and the=judg;;ent

of the Supreme Court in Virehdfa Kumér's case., All these
Writ Petitions were_disposed of by common judgement in |
M.F.No,174/81 which was filed by Dilip Singh Chauhan and
others. Para 5 of the judgement and the judgement of the
Maghya Pradesh High Court dtd. 9.12.1983 on review petition
filed by the petitioners show that the respondents in

their ‘written statements had admitted the claim of the
petitioners that they be given.notiocnal seniority from

the date of théif initial aﬁpointment ds Supervisor B

and the respondents in Misc.Fetition No0.9/82 which was
filed by the Science Graduates had in their written
ststement admitted %hat they also be given notional
seniority as Supervisor A from the date of their initial
appointment. Hence the Madhya Pradesh High Court did not
find any difficulty in granting thet relief to the
petitioners irrespesctive of the fact whether they were
holding diplomas in enginesring or Science Degress. Still
one of the important question that remained for consideration
was whether the petitioners weré entitled to be treated as
Chsréeman II on completion of twec years of satisfactory
service as Suparvisor A, But by following the Supreme Court
judgement in Virendra Kumar‘s case the High Court granted
the same relief which was granted by the Supreme Court.

Operstive part of the judgement reads as under:

,.18/-
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*With the result, the petitionszare -partly -- . |

allowed. Those petitioners'who:weretinitially
appointed as Supervisor Grade<B :and :then -
promoted as Supervisor Grade-A are to be
treated as promoted as Supervisor Grade-A .
with effect from 6.3.1963., Those ‘petitioners
who were given initial appointment cof .- :ir:

Supervisor—Grade-B ‘for notgpzoductioﬁ;efesz 8%

their diploma certificate:are:toibé treated -
as Supervisor Grade-A from the date- of thelr -
jinitial appointment., Malkeet: Sznch;to ibe- =
treated as Supervisor GradeaA fr0ﬂ=the ;date

% of his initial appointment-as Supervisor-

[

Y e

=l thelr initial appointment. But petitioners
in M.P.No.1056/81 cannot get Supervisor - _-

Grade-B. All those petitioners_who are.
holding B.Sc. degree and are-appointed ...
earlier to 11.3.1963 are to be .treated as
Supervisor Grade- from 6.3.1963 and those
petitioners who were appointed later are -
%o be tx:giad so treated from the date of

Grade-A from the date of their apprenticeship.
And these petitioners are also entitled to be
treated as Chargeman Grade-II on completion

of two years satisfactory service -as T L Tl

Supervisor Grade-A, Consequently, -notional
seniority of these persons have to be refixed
in Supervisor Grade-A Chargeman Grade-II, - _
Grade-I and Assistant -Foreman in cases of
those who are holding that post. Those
petitioners who have been promoted as
Supervisor Grade-A from 6.3.63 or from the
date of their appointment thereafter shall

get the pay of Supervisor_Grade-A from I

6.3.1963 or from the date of their-initial
appointment respectively. The petitioners
are also entitled to get their present
salary refixed after giving them notional
seniority so that the same .is.not .lower-than
those who are immediately below them. So far
as the petitioners in M.P:No.174/8l ‘are
codncerned, they being appointed prior to
11.3.1963 they are entitled to be treated

as Supervisor Grade-A from:6.3.63 and they
will get other consequential reliefs as
mentioned earlier. There shall ‘be -no order
as to costs. Security deposits be refunded
to the petitioners.”

. 019/-
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On review petitonsthe above order was modified by
directing that "tg;se petitioners who were appointed
prior to 11.3.1963\;;; entitled to be treated as
Supervisor Grade-A from the date of their initial
appointment and not from 6.3.1963‘as has been mentioned

in the order.”

23, o More than two years thereafter Shri B.H.
Ananthamurfhy and thirty others,all science graduates,
filed Misc.Petition No.108/84 in the Madhya Pradesh
High Court‘for‘directing the respondents to treat them
as Supervisor A right from their appointment, promote
them as Chargeman II and to give them all consequential
benefitsof seniority, pay and further promotions of the
petitiogérs except two. That Writ Petition was trans-
ferred to the Jabalpur Bench of this Tribunal where it
was numbered as Tr.Appln. No.322/86. Shri Ravindra

Nath Gupta and 18 others who were also Science Graduates
and were working as Chargeman I filed similar application
before the Jabalpur Bench of the Tribunal on 24.9.1986
under Section 19 of the Administrative Tribunals Act.

They also claimed similar reliefs as in T.A.322/86. Both

the above applications were heard by a Bench of

- Shri S.K,S,Chib,Vice-Chairman and Shri K.B.Khare,Judicial

Member. They negatived the contention of the respondents
that the applications suffered from delay and laches.

As regards the main issue in the case regarding treating
Science Graduates on par with the diploma holders the
Bench relied on the judgement of the Madhya Pradesh

High Court iﬁ Dilip Singh Chauhan's case. It may be
recalled that the petitioners in Misc.Petition No.9/82
before the Madhya Pradesh High Court were Science
Graduates and by relying on the admissidn of the
respondents in their return that they should be given
nofional seniority as Supervisor A from the date of
initial appointment, the same reliefs were granted to

them which were granted to the diploma holders. On this

2007
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zmer—==" hagis and by relying on the Supreme Court judgment--. - .. .. ~

e

== - - 4in Virendra Kumar's case the Jabalpur Bench passed

=== the follbwing order on 30.6.19877; .

"g, In the net result, in both these
SR petitions T.A.322 of 1986(Ananthamurthy
| and others Vs. Union of India) and also
e QA.104 of 1986(Ravindra Nath Gupta and .
— o others Vs. Union of India),we direct that
== petitioners who are Science Graduates and . - ::
== ' such of the petitioners who are diploma
holders shall be treated as Supervisor A
—_— from the date of their initial appointment
~-and their notional seniority revised. They
shall be entitled to be considered for
ST promotion to the post of Chargeman Grade-II .
' on completion of 2 years of satisfactory
- » service as Supervisor A retrospectively.
- If found fit and promoted by the DPC-III(C),
their notional seniority shall be refixed
for the post of Chargeman grade-II,Chargeman
Grade-I or that of Assistant Foreman as the
case may be. Their present salary shall also
be so fixed that it is not lower than the
salary of those who are immediately below
them in seniority. They shall not be enfitled
T to past arrears of pay, but they shall be
considered for further promotion on basis

i
}
£

of this revised notional seniority.

Parties shall bear their own costs.®

24. The same question arose before the Madras Bench

of this Tribunal in Tr.Appln. 1032/86. Shri Kalidasan and

38 others had filed Writ Petition No.11263/84 in the Madras
— High Court for similar reliefs and'it was transferred to
- the Tribunal where it was mumbered as Tr.Application
~ No.1032/86. All the petationers were Science Graduates

and were appointed as Supervisor B from March,1962 onwards .

in the Ordnance Factories. After compietion of two years
T of service they were promoted-as Supervisor A and- |
subsequently they were also further promoted as Chargeman II.
Their prayers in the petition were for treating them as .
Supervisors A from the date of their initial appointment

as Supervisor B and for further promotion to the post of

..21/-
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3P Chargeman 1I-on completion of two years satisfactory
- service as Supervisor A. They had also prayed for
ey directing the respondents to hold them as being entitled
= to further promotions and'seniorify in superior cadres
g el : on that basis and grant monetary benefits on the basis
} vt that they had been appointed as Supervisor A from the
b sy date of their initial appointment as Supervisor B. After
—_ referripg to the pleadings the Bench formulated the
= 1 following two points for consideration:(i) Whether a
= distinction could be made between Science.Graduates and
- Diploma Holders, and (ii) Whether the berefits given to
b the Diploma Holders of treating their initial appointment
e in the post of Supervisor B as an appointment to the post
— of Supervisor A can be extended to the Science Graduates.
—_ *‘ Relying on the judgement of the Madhya Pradesh High Court
— in Dilip Singh Chauhan's case and the judgement of the
Jabalpur Bench of this Tribunal in B.H.Ananthamurthy's
L case the Madras Bench answered both the points in -the_
- affirmative. In result the Bench held that fhe appliéggzg
were entitled to be treated as Supervisor A from the date
o of their initial appointment as Supervisor B-and their
notional seniority was directed to be refixed accordingly.
The Rendh
High.Couzt further held that they were entitled to be
“ﬁEbnsfgéred for further promotion on completion of two
\k years satisfactory service as Supervisor A and if found
fit by the DPC their notional seniority was directed to be
) refixed for the post of Chargeman II, Chargeman I or

- - Assistant Foreman as the case may be.

- 25. Af;er the judgement of the Supreme Court in
Virendra Kumar's case dtd. 2.2.1981, six Writ Petitions
were filed by various petitioners in the Supreme Court
in 1983. These petitioners claimed to have been appointed
as Supsrvisors A in various Ordnance Factories between

1962 to 1966 and prayed that the same relief may be

granted to them also ag was granted by the Supreme Court

in Virendra Kumar's case by its order dtd. 2.2.1981.
[ 022/-
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===—"3%Then three Civil-Misc.Petitions were Filed by the 11:.0s ..2:¢ :’il-.E

===—4%appellants in the-Virendra Kumdr's case tassérting-- * ~>.%s »o:: F

- that the directions given by the Supreme Court on

1
== 22.,2.1981 had not been complied with :in the .manner as L E
————it ought to have been by the respondent s-and they v L
:mﬁshfould be consequently required to comply with jthe:~:irec to comgpl l
s=——msaid directions.=Fhe praye:rs made sy ithem were thesed wads by thi
_ "(i) Pass appropriate orders directing the .. .= = “=1: I;
_ . respondents to implement in true letter and . . . )
- % spirit;the judgment of this Hon'ble Court - - v :¢ i
dated 2.2.1981 in Civil Appeal No.,44] of - e
1981; ey -

- (ii) issue appropriate directions .commanding
T the respondents to promote the .appellants to . oo
the next higher posts of Chargeman ‘Grade I,~-t: ~ 7 -3
Assistant Foreman, and Foreman, with effect -~ S
from the date they are entitled to,after

T giving them the benefit of the directions of

. this Hon'ble Court dated 2.2.1981;

- (8ii)issue appropriate directions to the |
= respondents to give all consequential benefits .
- to the -appellants, including:payment of . - ———<—:- -~

arrears®. -
26. The Supreme Court decided these six review

petitions and three Civil-Misc.Petitions by a common
judgement dtd. 20.3.1989. It is reported in Judgements
Today, 1989(1)SC 595 dtd. 30th March,1989 as Palluru

Ramkrishnaiah v. Union of India and another.

27. It is pointed out in para 6 of the judgement
—— — that the Writ Petitions had ctome up-for hearing before -
-—~———— a Bench of two learned Judges -of the ..Court .on 9.8.1987 . .- .

- However, on the view that the judgement of the Court
dtd. 2.2.1981 in Virendra Kumar's case may require
———=———reconsideration,—the petitiong:x were .directed tobe --¢ «  =-:
placed before a three Judge Bench "where interalia the
_—-— correctness of the judgement could be looked into -and
_=——— the nature of relief available :to the -petitioners on the

_~— f&c¢ts now stated would also be considered.® -After referring

..23/=
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to the Goveznment of India wuﬁis<E§§Zl Defence 1etter§J§ated
20.12.1965 and the circular dtd. 20.1.1966 issued by the
Director General of Ordnance Factories which are referred
to earlier and considering the legal position, the Supreme
Court has observed in para 17: "For ghght we know if the
effect of the order dated 28th December,1965 and the
circular dated 20th January,1966 had been properly emphasised
at the time -of hearing of Civil Appeal No.441 of 1981 its
result may have been different."™ Then in para 18, the
Supreme Court has observed that,"we find it difficult to
grant the reliefs prayed for in the aforesaid writ petitions
simply on the basis of the judgement of this Court dated
2nd February,1981 in Civil Appeal No.441 of 1981. These

Writ Petitions,. therefore, deserve to be dismissed.®

28. In paravl9, however, the Supreme Court
pointed out that its judgement dated 2.2.198l1 in Virendra
Kumar's case had not been challenged and hence it has

become final, Hence the Supreme Court consicered the

'quéstion as to what further relief, if any, should be

given to the appellants in Virendra Kumarls case

in pursuance of the Civil Misc.Petitions filed by them.
After considering the order passed by the Madhya Fradesh
High Court dated 4.4,1983, the Supreme Court held that
the appellants deserved to be granted the same limited
relief. In result the writ petitions were dismissed while
Civil Misc.Petitions in Civil Appeal No.441/8l were
disposed of by issuing a direction to the respondents

to give the same benefits as were given by the Madhya
Pradesh High Court to such of tﬁe petitioners before

that Court who were Supervisors A and we re granted

. promotion as Chargeman II by its judgement dtd.4.4.1982.

29. In 1987, 8 applications were filed before the
Jabalpur Bench of this Tribunal under Section 19 of the
Admjnistrative Tribunéls Act;l985. The first application
was 0.A.209/87 and it was filed by R,J.Sundara Raman &

another v. Union of India and others. The judgement of the

.0 024/7‘/.



Bench comprising of Shri S.K.S.Chib, Vice Chairman and

Shri K;B.Khare,Member(Judicial) was delivered on 24.4.1989.
It was the case of the applicants that by order dtd.
21.16.1986 gggg;éégy the Director General,Ordnance Factories
while implemenfi;;\the decision of the Madhya Pradesh High
Court in Dilip Singh Chauhan's case had changed the
seniority at various levels disturbing the inter-se seniority
position and hence they should also be granted the same
benefits as they were similarly placed. As already pointed
out the Madhya Pradesh High Court hadlmainly relied on the
judgement of the Supréme Court in Virendra Kumar's case.

In para 5, the Jabalpur Bench has observed that the matter
has been settled by the Hon'ble Supreme Court in Palluru

Ramkrishnaiah's case decided on 28.3,1989. After quoting

its own order in B.H.Ananthamurthy's case dtd. 30.6.1987,
Jabalpur Bench has held in the same para that "There is no
conflict in our aforesaid decision above and the recent

decision of the Supreme Court cited above. This Tribunal

" unlike the High Court had not directed that automatic pro-

motions should be given to Supervisor'A' to the post of
Chargeman Grade-II on completion of 2 years of satisfactory
service but only held thst he was entitled to be considered
subject to selection by DPC etc. In other words the
procedure for promotion would.be governed not by the
circular of DG OF of 6th November,1962 but by the subsequent
order datdd 28.12.1969 read with circular of 20.1.1966 a

distinction which has been succinctly brought out in the

- aforesaid Judgement of the Hon'ble Supreme Court in Writ

Petition(Civil) No.530 of 1983 decided recently on 28.3.89.
In other words while disposing off T.A, 322 of 1986 in the
case of B.H.Ananthamurthy and others vs. Union of India and
ot hers decided on 30.6.87 this Tribunal had not closely
followed the decision of the'M.P.High Court in similar cases
in the wake of Supreme Court's Judgement in Civil Appeal

No.44l of 1981 (Virendra Kumar and others vs. Union of India

.o 25/"
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and otﬁ_en) but was more zin line with-the.:subsequent 1ire it “hz

decision of the Supreme Gourt :in; Writ Petition{Ciwvil) - »ith?:~
No.530'of 1983 cited above. 7" iz 1500 ~risl 2T 2.
The applicants in O0.A.Nos.51.;:53,209 215, -~-- tr.7_

270, 201 and 200 of 1987 ‘are, therefore,  erititldd xo get =" 71— -
limited benefits in terms iof “the ‘above :quoted sorders¥,%he arove - ..

30, - On this view of the matter inpara 8 the-- - -~
Jabalpur Bench has passed the following -operative order:

®Accordingly, we direct the -respondents to - -
treat the initial appointment of Diploma
Holders and Science graduates -as thaving been
made to the post of Supervisor'A'. On basis

of two years experience as Supervisor'A' ithey
shall be entitled to promotion .to:the post

of Chargemen Grade-II on recommendations of

a review DPC which may be constituted and
further promotions on recommendations of the
review DPC from the requisite dates when they
were eligible and due to be considered for
promotion on the basis of departmental rules

or executive instructions in the light -of
.Supreme Court's directions contained in Writ
Petition No0.530 of 1983 decided on 28.3.1989
(supra) read with their observation in the

case of Union of India and others Vs. -
Somasundaram Vishwanath & Others and decision

of this Tribunal in the case of B.M.Ananthamurty
and others(Supra).

The applicants in 0.A.416 of 1987 are Enjineering
Apprentices. Some of them are Science Graduates
but not Diplom2 holders. - They have been trained
by the respondents in the factory and as such
they are not entitled to get more benefit ‘than
what has been granted to the Diploma holders or
Science graduates at the time of their appoint-
ments. Therefore, those who on the date -of
appointment were Science Graduates .shall get
similar reliefs as have been granted to Science
Graduates in 0.A.51,53,209, 215 & 270 of 1987.
Applicant who are neither Science Graduates nor
diploma holders are not entitled to any benefit.
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“The respondents are further directed to - -

finalise these after circulation and :. -7 . ziv
suitable decisions on representations’ e e
objections if any in the affected cadres . ,
of Supervisor 'A' ,Chargemen Grade-II angd. RN

Assistant Foreman. On the-basis of and - - - - .g
& —subject to the recommendations:of:the - ra:s#nans;t;&
5ot ~Beview DPCs refixation of the:apblicadt’Svetinr o Lk
salaries in their respective.posts-and . - ‘:ag~¢k,.%

cadres shall also be done after allowing. - - - 5
> " -proforma.promotions retrospectively but - et <
_ without payment of back wages -en the - - i z:-0 . e
ift; principle of 'no work no pay'. Necessary :
- action shall be taken by the respondents . .

‘within a period of six months from the - -+ -~ 5
date of communication of this order.

Parties shall bear their own costs., ®. -1 < - : =

It is obvious that the Jabalpur Bench has . .

reliefs Eo.the-applicants by holding that... ----

the Supreme Court haqd upheld its decision in Virendra

Kumar's case thle d;Eiding Palurd Ramkrishnaiah's case.

A careful reading of the judgment of theTSupreme-Court;.A-‘:* -
in Paluru Ramkrishnaiah's case will- show that the decision -

is otherwise.

— - - 32. We have already quoted the reliefs claimed — - -

l t

by the applicants in these petitions. Material-facts are -

no more in dispute. What we have to consider is the effect

of the judgeménfs of the Madhya Pradesh High Court 2nd the - -
Jabalpur and Madras Benches of this Tribunal in the light .. = .-
of the recent judgement 6f the Supreme Court in Paluru
Ramkrishnaiah's case. It must be noted that the.dispute - -
in this case- is not merely between the applicants and

the respondents because if we allow the applications

the seniority and promotional prospects of diploma holders P
who were appointed as Supervisors B or A and who are

recruited as aéprentices are boubd to be affected.
~In fact an application of six interveners who were

‘recruited as apprentices is already aliowed and they are

* 027/-
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cation. of 9 persons who were recruited asyMechanical: re~-uited :

T
1

p
f

to appear in that case as:interveners. There.are:bound -

-,

RO

oo

?zg:

<=

i Yo ) also allowed in O.A. 278/87 and they are also permitted
"““"‘-'I.-——

!

:TE:

T

{ : going to be affected if the_present applications are : -

Pl allowed. We cannot ignore:.them while deciding-the legal

R cod R position, Hence we propose:to give wir-findings on-various

I e points that arise in this .case. _ .

33.

In most of the applications the respondents

= . have filed their replies.-The replies were filed before

the Supreme Court decided Paluru Ramkrishnaiah's case on

28.3.1989. Till then the judgement of the Supreme Court

- ) in Virendra Kumar's case was final and the respondents

-\ had no answer to it. They have still taken all the relevant

pleas in favour of the Diploma Holders. They have also

= raised the plea of limitation. - - -~ ___-

34,

In our opinion the following points deserve

to be decided in the present applications i=-

\ (1)

(2)

(3}

Whether the applicents who are Science
Graduates should be deemed to have been
appointed as Supervisors A from the date
of their initial appointment as Super-
visors B ?

Qhether the respondents were justified

in making a distinction betwezn Diploma
Holders in Engineerinc and Science
Graduates, with regard to their promotion,
as they have done by the circulars dtd.
6.11.1962 and 11.3.1963, etc. 2 =~ :--

Whether the applicants are entitled to
the benefits of the judgement of the
Supreme Court in Virendra Kumar's case
dtd. 2.2.1982 in view of the recent -

«e28/=

: —permitted to intervene in-0.A.267787. Similarly an appli=-73. " »:
|
Engineer apprentices in different Ordnance Factories ds-r* < o, .

-

10 be-innumerable Diploma:Holders.in._warious.Ordnance -.. _:

Fartories whose seniority-and.prospects. of-promotion:are :<7- =-

~
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— judgement of the Supreme Gourt dated - e
— v 28,.3.1989 in Paluru Ramkrishnaiah's

w7

case ? SR i
. (4) Whether the applicants are entitled . ~ . = .t
- to the benefits which were givento .- -~ = . -
—_ the applicants before the:Jabalpur . .. ::. . - . = .
- Bench by its judgement dated 20.4.1989::7: ~ -.7 - i'
. in R.J.Sundara Raman's cagse ? ~ = -~ . - =i 'z 1 e 2
— () . Whether the claims of the applicants - -.° - -f A
" are barred by limitztion in view of .. ~ !
et g@?% the provisions of Section-21 of the . -~ =~ -~~~
. bl Administrative Tribunals Act,1985 ? -
-~ 35, After carefully considering the legal

———- position we answer the first,third and fearth points-. - -~ - . ¢

in'the‘negative and second and. fifth points inm the  :~.

=§;u
—-= {n the same order and indicate why we feel 1t necessary

- to refer the points to a larger Bench for decision.

36. Eirst Points
- As already pointed out tﬁe—épplieagts*in' S SR
all the applications before-us are Science Graduates.
—— _ There is no ordér/circular or judgement of the Supreme
"CSGTt which says that a Science -Graduate who was appointed -~ - -
as Supervisor B should be-deemed to have been appointed or
---— promoted as Supervisor A from the date of his initial
— appointment as Supervisor B. However, five writ petitions
were filed in the Madhys Pradesh High Court in 1981 and ; .
——— .. one in 1982. The petitioners in the writ petition filed
in 1981 were all Diploma ﬁolders while two petitioners
in the petition filed n 1982 v1z. MP No.9/82 were Science
W T o 7p
— - Graduates. All afe:daniéed
in MP No,174 of 1981 'on 4.4.1983. Para‘5 of the judgement ~  °

by a common judgement delivered

showg that the petitioner had contended before the High
— = Court that they would be satisfied if they were given the
same relief which was given to K.B.Bhir by the Allahabad
~_ High Court and Virendra Kumar and others by the Supreme Court.

..29/-
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allowed his petition on 1.5.1980 directing the -respondents ° : - *

from 6.3.1963 and confer all the benefits:to which:he was . |

- - "
- 29 - o :—’

Earlier para of the judgment shows that KiB.Bhir was _ ... - '-——HE
appointed as Supervisor B:and ‘Allahabad ‘High-Gourt had -':. - ..

to promote him to the post of Supervisor A with effect .. -

entitled on the basis of having been so promoted from that i
date and since he had already beenspromoted-as Assistant -~ ;- -
Foreman, he was held entitled to réfixation of shistseniority-:-. = 1

in that-post. We have already quoted the.order passed by - - ¥

1
o

the Supreme Court in Virendra Kﬁmar%s»case on 2.2.1981. -

-

Observations in para 5 of the judgment of Madhya Pradesh

-1 N

High Court show that the respondents had accepted in their
returns to give notional seniority.as Supervisor A from thec&at¢¢3€
initial appointment of all the petitidners including the - .. :

two petitioners in MP No.9/82 who were Science Graduates.

-.-The position regarding admission .in -the .returns is more - .

clarified in the order dtd. 9.12.83 on the Review Petitions

filed by some of the petitioners. The judgement .shows that

it was by relying on the admission of the respondents in their
returns that they were directed:to:treat_all;the_petitioners_,;;“ s
including the Science Graduates appointéd earlier than

11.3.1963 as Supervisors B as Supervisors A from 6.3.1963.
Regarding those petitioners-who were appointed as- Super= - -"- ..
visors B after 11.3.63, a direction was'given to treat

them as Supervisors A from their initial date of appointment.
When the attention of the Judge who-decided the-case was

drawn to the admission of the respondents in the returns

at the time of hearing of the Review Petitions the Judge

modified the order by holding that -those-petitioners who .

were appointed prior to 11.3.1963 were entitled to be treated

as Supervisors A from the date of their initial appointment

as Supervisors B and not from 6.3.63 as mentioned in the -

order.,

37. . By following this judgment the Jabalpur Bench
of this Tribunal in B.H.Ananthamurthy's case directed that

the petitioners who were Science Graduates as well as the

..30/~
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=== Petitioners who were Diploma: HolHetrs should be-tfeatad ~1--: s otk

. g - L :

=i a5 Supervisors A from the-8ate“of "their initial abpdintd - o v i
ment and their notional séﬁiori%y should be revised . e,

accordingly. Again by relying on this judgement the

o

- —=Madras Bench of this Tribunal in*KiM:Kalidasan®s 2asal Ff '« - - =

ST A

,.«cﬁ:gextended the same. benefitsiwhich were §iven~tosthas Diplemarere giver
--Hblders to the Science Graduates 31sp.: “We, with respect”~ zies, ..,
-disagree with the view taken: by the Jabalpur Bench of this = = =
— Tribunel in B.H.Ananthamuriﬁy's"ca;é Ena'Mad}aé‘Benéh of Teoe g
. t@g}“Trlbunal in K.M.Kalidasan's casée. In the 25sénce of® "¢ 1 %

anyhsrder or circular we do not think that it will be proper
to give the same benefits to the Sclence'uraduates whiCh° -
ie 23
gh Chauhan's case but it was“oh-the Basis 6f tha - T

admission in the returns of the respondents. Jabalpur Bench

of the Tribunal followed that judgement in B.H.Ahanthamurthy's

- case. It is again followed by the Madras-Bench of=thjg -7= = "_-1 === - -

Tribunal in Kalidasan's case. As-we wiil show while discussing
the second point, the respondents were justified in making

—a distinction between Science Graduastesand Dlploma ‘Holders.

~Hence we disagree with the view taken by the Jabalpur and -— - —
Madras Benches of this Tribunal and proposed to refer this -

— —Point to a larger Bench $or consideratish, ~ 7 o7 - ciisocol -

38, Second Point - T e o -
We have alroady quoted the circulars dtd.6.11.62
-and 11.3.63. By these circulars certaih benefits were given
to the Diploma Holders. These benefits were not given to
Science Graduates. Hence the question that arises for our
—consideration is whefher the respondents were justified in’

making a distinction.between them and treating them separately,

39. ' After considering the guestion carefully in all

itsf3spects we find that the distinction was not arbitrary.
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The persohs were recruitea«in:Ordnance;Facxerieé.:Thoﬂghréa:n;f E.
Science Graduates may havé:mere.theoritical-knowledgesthey :c-i< -
lack practical training. On the contrary Diplema Holders ere
bound to have more practical-training-which is.useful in @~

factories. That appears to0-be the:readson why the Director -

General of Ordnance Factotfies had:published-aldvertisements »:u!._ -

in newspapers for filling:up-ef vacancies in.the post of }a:;=.-,
Supervisor A in Ordnance Factories from-Diploma Holders in
Engineering. Inspite of the advertisements and the circulars
dated 6.11.62 and 11.3.63 by-which incentives were given to -
the Diploma Hélders there was no sufficient response from
Diploma Holders. Hence letters dtd. 13.6.63 were sent-to
Principals of various technical-institutions in the country.
requesting them to assist in obtaining services of Diploma
Hblders who had passed their final exaﬁination. No such -
letters were iss@ed to the Principals of Science Colleges. -~
This must be because the authorities must have found the
practical training taken by the Diploma -Holders more useful

in the Ordnance Factories. . Se T Cos

40. In this connection we may refer to a recent
judgement of the Supreme Court in V.Markendeya and Ors..v.

State of Andhra Pradesh & Ors. 1989 II SVLR(L).22: 1989(1)
SCALE,April 10-16, decided on 8.4.1989. The appellants were
members of the Andhra Pradesh Engineeriﬁg Subordinate Service . .
as Supervisors in Category 1 of the Engineering Branch:'The. -
Engineering Branch category 1 includes officers namely,
Supervisors, Overseers, Head Draftsman,Civil Draftsman, etc.
Supervisors are recruitéd by direct recruitment as well as

by promotion from amongst the Overseers. The cadre of
supervisors include¢degree holders -in engineering and

diploma oriltZence ggzders. Both perform the Eéme-dutieS‘ -
and functions in the engineering branch. Promotion to the

post of Assistant Engiheer,.the next higher post, is made

from amongst the post of supervisors, in accordance with

the Andhra Pradesh Engineering Service Rules,1967. Graduate

LN
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—roverseers are given preference in_.the :ratio -of promotion..

—=-t0 the post of Assistant Engineer inasmuch.as the quota- ¢ .+ : -

- of promotion is four to one from amongst the graduate
—Z=Tsupervisors and non graduate suéervisors.;.In;addition to: .
——-—the disparity in the matter of promotidn, graduateosupervisbrs
———amd nhon-graduate supervisors are .granted:different pay. TFhe |
—=——grievance of the diploma holder Supervisofs regarding grant .

— ~of higher quota of promotion for graduate Supervisors was

—considered by the Supreme Court in Mohd.Shujat Ali vs. Union -

— of Ingaa (1975)1 SCR 449 and the -Supréme Court rejected the
challenge. Thereafter the diploma holders challenged the

- ——discrimination in pay between diploma holder Supervisors
and graduate Supervisors. This aspect was considéred:by

- —the Supreme Court in V.Markendeya v. State of Andhra Pradesh

dec

.egfﬁh 8.4.1989. We are not concerned with this aspect

— -in ;%fitése but we may quote observstions of the Supremé_§-;

Court in pars 7 with azzif$gﬁef —
- ®Classified in service founded on the basis of
educatloﬁKl and academic qualifications is now
—_ well recognised. It is open to the administra-
- tion 1o give preference to a class of empleyees
on the basis pf educational gualifications
having reoard the nature of duties attached'to
the post for the purposes of achieving effi-
ciency in public services. It is permissible to
give preference to degree holders as was held by
this Court in Union of India Vs.Dr.{Mrs.J)S.B.-
Kohli,1973{(3)SCC 592, and State of Jammu &
Kashmir Vs. Triloki Nath Khosa,1974(1)SCC 19.
Since classification on the basis of educational
qualification is a valid consideration for
p— ' discriminatiné in matterspertaining to promotion
to the higher posts, there is no reason as to
why the same principle is not be applicable for
prescribing scales of pay." |

41. We are therefore of the view that the benefits
given by the respondents to Diploma Holders by the respondents
by circulars dtd. 6.11.1962 and 11.3.1963 or g;mllar other.
~t1rcéiars were not violative of Article 14 ;:é 16 of the

COnstltutlon. Hence Science Graduates are not justified in

-o 033/‘.
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claimingthe same benefits regarding -their promotion which
were given to the Diploma Holders by these circulars prior -
to 1966:”{Hence we answer*thg second -point in the affirmative.
42, il However, a different view is taken by the - -
Jabalpur-éench of this Tribunal_in-B.H.Ananthamurthyfs case
and by thé Madras Bench of -this Tribunal in K.M.Kalidasan's
case. Asfélready pointed out .B.H.Ananthamurthy's -case was
decided b? relying on the judgement of the Madhya Pradesh
High Coun%_in Dilip Singh Chauhan's case which was dec:iued
on the admission of the respondents in their returns. It is
not clear in what circumstances the admission was given by
the respondents. It is possible that the admission might

have beemr given on wrong assumption of law. But -as pointed -

‘out by the Supreme Court in Union of India v. K.S,Subramanian,

~"  (1989 )10 ATC 513,(Para 13), the respondents cannot be estopped

from contending to the contrary in .subsequent-cases as -they
are not bound by admission on wrong assumption of law. Hence
no advantége can be taken of the admission or g;fthe judgement
decided ®n the basis of the admission—by‘the»agblicants before
us. K.M.Kalidasan's case was also decided by the Madras

Bench mainly by relying on B.H.Ananthamurthy's case., With
respect we disagree with the view-taken in these judgements
and hence we propose to refer-this point to a larger Bench

for decision.

43. Third Point _

- .  We have quoted the order passed by the Suprehe
Court in_girendﬁg Kumar's case on 2.2.1982. We have also
discussed at ;;;e length observations of the Supreme Court
in t he recent judgement of the Supreme Court dated 28.3.1989
in Paluru Ramkrishnaiah's case. As already pointed out
Paluru Ramkrishnaiah's case was first placed before a Bench
of two Judges on 9.95.1987. But on the view that the judgement

dated 2.2.1981 in Virendra Kumar's case may require

reconsideration the case was placed before a three Judge Bench.

..34/-
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————~After considering the variols:cireculars and the legdl . - ::-c :n

——— position, the Supreme Court has observed in para 17 - L

=t

=== that if the subsequent orders dated 28.12.1965 and -~ - ::.-
-— ~ the circulars dated 20.1.1966 had been properly emphasised
Tf--£efore the Court at the time of. the hearing of the Virendra': +:-

Ku@ar‘s case the result might have been different. It.is.. . .

H 13

= bn;this view that the Writ_Petitions filed in 1983 - FelL.tivne Tite=d

t Yarpmem gy “TQG’—-J“‘}

—= élaiming the same reliefs which was granted in Virendra - - - - -

———— Kumar's case were dismissed. In ptherwords the Supreme .- «.-:re. ot
———€ourt has in effect:r held that the-order passed in the:- th- «rz:7 ;s
e

- Virendra Kumar's case was not proper and legal. The appli- : z

== cants before us have claimed the same reliefs which were .« -:.c .-. 8

-~ — granted to the petitioners before the Supreme Court in R

— ——Virendra Kumar's case. However, we cannot grant these':r, : z:-2% 3

s—t0 the applicants in view of the recent judgement < 2

-Poyrth Point -

44, However, Jabalpur Bench of this Tribunal in
— . R.J.Sundar Raman's case decided_on 24.4.,1989 has taken.a . . . ..t
- different view. We find from the judgement tkét the Bench

__ did not take into consideration ihe fact thst the Supreme

Court had dismissed the writ petitions filed in-1983 claiming-- -
benafits given to the petitioners in Virendra Kumar's czse.
However, judgement in Virendra Kumar's case had become final
—===- and hence the Supreme Court granted the reliefs to them -~ - -
-~ -~ which were granted to the petitioners before the Madhya -

Pradesh High Court in Dilip Singh Chauhan's case. We cannot

==——< persuade ourselves to take the same view which the Jabalpur - - -

Bench has taken in R,J.Sundar Raman's case. Mr.Ramesh Darda

learned advocate for the respondents in 0.A.169/87 stated that

—————the respondents in-that case are preferring Special Leave: - ;'_--ﬂ
Petition in the Supreme Court, but that is not relevent here.

———- Hence we propose to refer this point as well as the earlier

— point to a larger Bench.
R
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Fifth Point - - Tiiih Feoint - F
45, So far as Article 226 of the Constitution of °¢ o5 ¢ 4
India is concerned no limitation is_ prescribed for granting': - .
relief under that Article. However, the High Courts did - - . = - j
consider whether the reliefs claimed under that-Artictle - -
4 Different wviews were zaken .’

weré hit by delgy and laches..
by different Hidh Courts on the-point’ofﬁﬁeléy'and daches print of

depending on the facts and 01rcunstances‘@f the. case. Ivea emaErcod
the -
To av01d[konfu51on atleast so-far 3s service matters are . .: s

concerned, Article 323-A(2){cJ): of:the-Constitution chas of 1 ¢ .. 4§
specifically provided that a law made under Article 323A

may provide for the procedure, including provisions as to ... . -
limitation and rules of evidence, to be followed by the -

Tribunals constituted under the Act.~&ur Tribunal~is-consti= . .-’
tuted under the Administrative- Tribunals Act,1985 which was ~ -~~~

enacted by the Parliament in pursuance of Article 323A. .

Section 21@%? of the Act makes-provisibnvfor—iimiiaiion;fnr:::w;:::é

\’/ 1
applications under Section 19 of the Act. As long-back as™ - .= - !
in 1986 the Principal Bench in V.K.Mehra's case,ATR 1986 CAT

203, hqg held that the Tribunal has no power to take cognlzance' o

.

of s grievance arising out of an order made prior to 1l.11. 1982
or to.condone delay in such cases. This view is conrsistently . ._
taken by all the Benchés since then. Even in a recent_judgement
the Hyderabad Bench of the Tribunal in C.N.Locanathafi v. Union
of India and others, 1989 LAB IC NOC 58, has held that Tribunal - -

. . woye t ke
cannot consider matters where cause of action arcose three

/N

years before the constitution of the Iribunal. .. - =

46. In 0.A.152/87 of Shri S.A.B.Patil v. Secretary
Ministry of Defence and others, decided on 5.12:88 this

Bench has taken the same view. The applicant in-that case -

was appointed as Chargeman I in 1964 in xhe‘Ammynition,Eacfory_
at Kirkee,Pune. In August,1970 he was promoted as Assistant
Foreman and in 1978 he was promoted as Foreman. When the

application was filed he was working.as Foreman in the ..

Ordnance Factory at Dehu Road. In 1964=65 some Chargemen II - ..~

..36/-
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¢
———WRO were junior to the applitant: wetenpromoted as-Assttir w.re pra'%fv
——7Feremen. His representatibh against hisTsupercessidn was -~:%1 i o)

'

rejected. In 1978, S.P.Saxena and 15 others had filed

54
b
lox
“ . .

.——Special Civil Application No,1791/78 in the-High Court -/ -. ¢
~——of Judicature at Bombay challénging*the seniority 1isty - --- *>: - -
~————0f Chargeman II (Chemist) ahd?hiig&ssisién€3Fni§maﬁ(G%émiéi)%ssistané re

;;;_Qdéted 31.10.1977 and 30,.3.1978, respectivelyi Theiﬂigﬁ’couitpectivelg -

by its judgment dated 1.12.1981 held that the rules " which -1 - -
. . were framed in 1961 were not applicable to-the petitioners .::.. 1 -
-—ﬁbefq§5§ihem and hence the seniority 1ist was struck down by the -~

Highjééurt with a direction that fresh seniority -1list : ‘...
-~ be drawn of the said two categories by giving the-seniority - .. ;

—— on the basis of their continuous-.effétiation” in> their s ofiic=x

———respective posts. Consequent -behefits-were 2lso giveh te =iiis .. ~
to ‘fé;jwiRespondents' SLP was dismissed by the Supreme

——_Court 6f 3.2.1984. Thereafter the seniority T1istiwds tio ciiiis .

—--amended in 1986. Af‘f;er the decision of the High:Court, : .oo. .. : 5

Shri S.A.B.Patil submitted a represenfation én 26.4.1982
_——and even thereafter he continued to make representations. - -~ --= ;-
- However, as no relief was grented, he filed O.A. 152787 -
in this Tribunal praying for the same reliefs which were
granted by the High Court in Special Civil Application No.1791/78, -
tbét is prepering fresh senibrity"1ists*in"different
grades of Chargeman I (Mechanical, Assistant Foreman (Mechanical) 3
-—_ and Foreman (iMechanical), based on-the.rules framed 3In 4956 < - -
--by ignoring the rules framed in 1961 which were held inapplicable - - }-
—— by the High Court. There were some othér prayersralso, After— - = T
———7referring to some judgments;including the judgment of the ~.-: -
Madras Bench of the Tribunel in D.Thilagan's case -delivered on
_.30.3.1987, we dismissed O.A. 152/87. -SLP filed by the applicant.
~—=—was dismissed by the Supreme Court on-4.5.1989,.>tIn>this~case~also’
the cause of action has arisen between i962 and 1966, Hence we are
. of the view that this Tribunal will have no jurisdiction :
~to grant reliefs as the applications are barred by limitation.
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47. However, we find that a differéntview & that & o
taken by the Jabalpur Bench. of ‘the Tribunal:in R.J:Sundar v "¢’
Raman's case. By a common judgement' the Bench has disposed -

of eight original applications filed in 1987 under Section 19

A o e B e VLS m"" .

of the Administrative Tribunals Act. In para 6 the Bench - . ~ ;
has considered the question.of delay and laches which was |

raised by the respondents and reéjected: it. oirferts &nd roiz-~tz3 i

48. Similarly‘by‘the common judgement in - - .
B.H.Ananthamurthy's case Jabalpur Bench has’ disposed of =@ © -
one T.A.No.322/1986 filed by-B.H.Ananthamurthy & Others
and one 0.A.104/86 filed by Ravindra Nath Gupta and Others.
In para 5, the Bench has dealt with the'@bestion-of delay - -
and laches which was raised by the responoents and answered

in th
1ﬁAnegat1vef?. We are of the op1n10nﬂthat the"question of ~ =
delay and laches arises in writ petitions filed in the *
High Court and transferred to the Tribunal. However, that .. .

guestion will not arise in Original Applications filed in

the Tribunal, under Section"19 of the Administrative - = -

Tribunals Act. So far as applications under Section 19

are concerned, what has to be considered is question of = . "= -
limitation. ‘For thése rzasons we respectfully disagree

with the view taken by the=Jabalpur Bench on this poinat... - =
We,therefore, propose to refer-the f%}h point also to o~

larger Bench.

49. o iff?ly we may refer to one point which we ~
have not dealt so far. It was pointed out on behalf of.

the applicantgkfhat against the judgement of the Jabalpur

Bench in B.H.Aﬂénthamurthy’s tase, an SLP was preferred ' -

under Article 136 in the Supreme Court, but it was

dismissed on 18.1,1989. Hence it was urged that we should

foliow the same view taken by the Jabalpur Bench. But - ..
Article 136 does not give a right to a party to appeal

to the Supreme Court. As held by the Supreme'Court in 2

number of cases, the'Supreme Court does not grant SLP

. 038/"‘
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-~ .. ; unless it is shown that exceptional 'and special ‘circim< -<3=. 2a
stances exist, that substential ‘and ‘gravé “injustice ™ " 3 ° =

— has been done and that the case Hn :qu“est:i.on -:pretsén.fs cre
- . . features of sufficient gravity to warrant a review of "~

the decision appealed against. dHence ‘whenever an SLPist. @nfe «

L \

——— + . against a judgement is rejected it will'xict be properiec it i
to hold that the Supreme Court .accepts ‘or affirms the - .-
——= ¢ ' view taken in the judgement . The ‘judgemént appealed™ . T-¢ -
=" .e=3gainst may be incorrect in -law but if<it ’dée‘sv'en“ét in iz pLf
~ jcause substantial and grave injustice, the Supreme Court

— -

- may not allow the SLP. -zt e toe IuF,

oy : + 50, Apart from this Ithe Supreme-Court dn ihizs Lre Lu,

2aluru Ramkrishnaiah's case rejected the reliefs to: 7 <~

*.'{--t'he fresh petitioners in that .case, which were granted

by it to the petitioners in Virendra Kumar's case. 1~ <-:¢

We are bound by the judgement of Supreme Court in : ="
Palufu Ramkrishnaiah's case. .The fact that :it had .:.

. ?A granted the same relief to the petitioner im Mirendra "z »-..-
Kumar's case or the fact that it has rejected the SLP

filed by the respondents in B.H.Ananthamurthy's case

e did not ceme in the way of the Supreme Court in- - - —- -= -—-=
dismissing the fresh petitions filed in 1983. That ‘is

p— why we are referring the pdéints to-a larger-Bench for =
decision because the decision is ‘likely to affect

= innumerable persons recruited "in :the Ordnance :Factories .
during 1962 to 1966.

- s1. In result wé direct that all the cases” = -~ -7
- be referred to the Chairman of the Central Administrative
Tribunal for appropriate ‘action under Section 5(4){(d) -of
P . the Administrative Tribunals Act.1985 :for ‘the five:¢points .. .- -
S oo framed in para 34 and the ‘case’s being ‘decided by @ Bench -
comprising of more than two Members. The papers of the-
cases should be sent to the Chaimman along with -a copy

-

of this order. STl e
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