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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY  BENCH

eI e awera oy

‘ ' >
O.,A, NO:- 292/87 199 . , :
T.A. NO:
DATE OF DECISION_ > 1. ;
SHRI M.L.CHATURVEDI ____ Petitioner S~
GaSo WALIA Advocate for the Petitioners
Versus
UNION OF INDIA - _Respendent:
AeL.KASTURE . Advocate for the Respondent(s)
CCRAM: |
- The Hon'ble ;.. USHA SAVARA, MEMBER (A)
“The Hon'ble Mr, JePSHARMA, MEMSER(J) | - '
¢ | :
L. Whether Reporters of local pepers may be allowed to sse the ﬂg’ 'E
Judgement ? Ny
2. To-be referred to the Reporter or not ? }S :

- 3. Whethertheir Lordships wish to see the fair copy of che7¢
Judgement ? .

4, Whether it needs uo be cwrou1ateﬁ to other Benches of the f

Tribunal ?
(xxﬂﬂﬂAJK&e ’ |

(3.p.SHARMA)
MEMBER(3J) ERE S
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH
ORIGINAL APPLICATION NO,292/87
SHRI M,L,CHATURVEDI
Working as Senior Luggage Clerk,
in the office of Station Supdt. : ]
Bharatpur, Rajasthan, es.sapplicant
V/s

1, The Union of India

through General Manager, Western

Railway, Churchgate, '

Bombay=-400020,
2. The General Manager,

Western Railway, Churchgate,

Bombay=-400020
3e Divisional Railuay Manager,

Kota division, Kota, es..Respondent s,

CORAM ¢ HON'BLE MEMBER USHA SAVARA, MEMBER(A)

HON'BLE MEMBER SHRI J.P.SHARMA, MEMBER (J)

ﬂEEearance:

Shri G,5,Walia, Adv,
for the applicant

Mr.A,L.Kakture, Acdv,
for the respondents. “\

JUDGEMENT | paTep: 307 91—
(PER: J.P.SHARMA,M/A )

The applicant is working as 3enior lLuggage
Clerk at Bharatpur Station of Kota Division of Western
Railuway in the pay scale of Rs, 330-530(R), The grievance
of the applicant is that, after medically decategorisation
from the post of Asstt.Station Master (130-240(A), ;ee
was wrongly Zbhserhed to the post of Asstt.Commercial Clerk
in the scale of Rs,110-200(A)., He~ has claimed the
reliefs, i.e. the letter dated 23.4.1986 be quashed
and set asidg and it be declaredthat the applicantis
entitled to be absorbed as a Senior Luggage Clerk/Senior
Commercial Blerk in the pay scale of Rs,330-560(R) with
effect from 26,6.,1873 and is entitled to all consequentiai

benefits of back wages increments, promotion and seniority,
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2, The brief facts are, tha%.%ne applicant joinec
railuways as Traffic Signaller cum Asstt,/in the pay scale

of Rs,110-240 on 28,11,1964, Houever, he could not
pa8sedision test and medically failed and was found ‘unfit
7.7 to carryout the duties and responsibilities of Asstt,
Station Master in February 1973. DUrder 2609 of IREM, the
applicant was absorbed as Asstt,Commercial Clerk in the

pay scale of Rse110-200 with effect from 26.6.1973 as the
scale of Rs,130-~240 was not available in the category of
Commercial cierks. The recommendations of 3rd Pay Commiss-i
ion were applied to the Railuay employees with effect from
1.1,1973 and the scale of 130-240 (A) and 150-240 (A)

were merged togethet and were equiatedd to revised pay scale
of ﬁs.330-560 (R). The case of the applicant therefore is
that in vieuw of the said recommendation of the 3rd Pay

Comm1081on, the respondents had to abserb -d the applicant

r
in the equivalent Gr, of Ro.q30 560 oan ha&stlng decategori-

sed, The applicant made anrepresentatlon on 26,12,1976
in Annex, 'B', In this Tepresentation the applicant
Teépresented that ‘he is entitled to be fixed in the Gradg

of Rs,330-560 (R) instead of Rse260-430 as he was working

in the higher grade, which uwas merged in the revised

Grade Rs,330-560 before decategorisation and 80 in viey

of 3rd Pay Commission! S Tecommendations his pay and Grade

of pay dasuto be fixed in the pay scale of Rs:_SSD-SGU

and not in the scale of Rs,260-430, After 1976 the
applicant made another Tepresentation in October 1983,

The appllcan:jfnformed 0N 6412,1983 that the applicant

Was considered for the post of Asstt,Commercial Clerk in the
Scale of Rs,260-430 yhich he has accepted and joined

on 27.,6,1973 and his® seniority has been fixed on the basis
of length of Gr-ade in which she was observed as per existance
rules, The applicant appears to be again representad on 11,8,
1984 and again through the Union. It appears that,

L ‘ | .3,
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APO(C)CCG's passed an order on 5,3.1986 and DRM (E)/KTT

&)

informing the Bivisional Secretary WREU-KTT, that such
o ** 35 glleged by Union
. absorptlon/oF hri M.,L,Chaturvedi Ex,ASM in the category of
ACC with effect from 27.6.1973 is incorrect. As represented
by the Divisional Secretary, WREU=-KTT letter dated 31,.,10,.85,

it was further directed to convinence the Union.,

' 3 The respondents contested the application and
‘stated that his application is barred.by-_time s that the
applicant have to challenge the legality of his absorption
into alternative post,'conSEquent upon decategorisation

on medical ground in.the year 1973 by order dated 26,6,1973,
It is stated that the appllcatlon therefore hit by Section
22}3r(2ge Administrative Tribunals Act 1885, The applicant
made a grievance in his representation dated 21.9.1976,

the appllcant Was given Flnal reply on lst JUly 1977

I

and so the appllCantQMD/ ave ggésa%m his remedy in the appro=-

priate court, within the llmltatlon prescrlbed under the lauw,

Thetrep@??détéddll7.1977 is annexed with reply as R-III,

The applicant was deﬁategorised in the month of February

1873 and he uas in the pay scale of Rs,130-240 (A) and

under the relevant rules the applicant uas Qggﬁfgéé in the

. alternative post of ACC scale Rs,110-200(A), at that time
the applicant was subject to screening by theiboard,
comprising of fhree officers viz DSO, DCS and DPO, who
considered him for the post of ACC and he was given the
appéintment by the letter dated 21,3.1973 which was
accepted by the applicant, vide acceptance dated 16.6.1973
(Annexures IV and V), At thattime the applicant was given

alternative post, The scale of post Sr, ACC, was 150-240 (A)

L
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and that was hétgéquggfééfntahe Grade, the applicant was
holding the pay scale of Rs,130-240 (A)., The Railway Board
in their letter dated 6.2.1982 has clarified the above fact,
(Annex, R=VI), It is further stated, that the merger of the
lowest ‘grade of ASM scale of Rs,130-240 with the next higher
gracde of Rs,150=240, as a result of implimentation of third
pay commission's report retrospectively wopld not entitle:
the applicant for absorption on the post of Sr,ACC scale
Rs.150-240(A),iwhith was necessarily higher then the
scale of Rs.130-240A), attached to the post of ASM,
Regarding the 'descrimination Shri N,K,Katara and N.K,Gupta
were decategorised in the month of May 1983 and June 1983
reSpectiveiy'and not Frnﬁ 1.1.19?3 as statéd by the applicant
4 We have heard learned counsel for the partles at
: of limitation
length, The preliminery obgectlon/ralsed by the respondents
has force., The applicant‘uanfs to unsettle:. the setfled
matter. The appllcant uas decategorlsed medically in feb,
l973/as/rule 2609 of IREM quoted belou; ~the appllcant

was to be given alternative employment.

"2609, Alternative employment to be suitaBle

1)  The alternative post to be offered to a railuay
servant should be ‘the best available far uwhich
he is suited, to ensure that the loss in
emolunents is a minimum., The louw level of
emoluments should not, houever, detef
-of ficers concerned from issuing an offer if
nothing better is available., The railuay
servant must be inen an opportunity to choase

for himself whether he sould accept the offer

J‘; | | «5e

or reject it,
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ii)

iii)

It would not, howsver, be appropriate

to offer a Class IV post to a Rauluay

‘servant in the Class IIIl service even if b

the emoluments are almost similar, except
in special circumstances, For instance,
a cleaner who had rised to be a Shunter
could be offered the post of a cleaning

Jamadar if no better post were available,

For the purposes of this paragraph, an
alternative appointment will be considerec
'suitable® if the emoluments of the same ¢

are at level not more than about 25 per

‘cent below his previous emoluments in his

substantive appointment, or officiating
appointmént from which he was unlikely
to-revert, In the case of renning staff,
the former emoluments in his sébstantive
appointmenf;?mnﬂoﬁmiQiab&ngaappoiﬁtméat
from which he uwas unlikeiy to revert,

In the case-of running staff, the former
emolUments for the purpose of comparison
will be basic pay plus 40 per cent of such
pay. The figure of 25 per cent is in the
nature of a guide and>rpt a rigid i
underlyim subject is to ensurénghat the
appointment offered will be considered
'suitable? if it will not force the !
railuay servant to adopt a standard of
living {as far as the necessaries of
conform. A Railway servant with a large
family and considerable commitments

would merit greater consideration,

H-Be 2

than one without or with fey dependents,
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NOTE ¢ Care éhould be taken by Railuay Administmtion
to see that the interests of the staff in service
are not affected adversely as far as Possible and
alternative appointment should be offered only
in post which the staff can adequately fill,
Their suitability for the alternative posts

be judged by holding suitability test/intervieu

as prescribed under the extent instructions,

While going through this rule, it is Specifically stated
that the suitability for the glternative post be judfed
by holding suitability test/interview as prescribed

in the extaht instructions. The applicant was informed
about this alternative job in March 1973, The applicant
accepted this offer by written consent., A copy of which

is attached to the reply as Annexure R=V,

Se The applicantru represented in 1976 March 2,
and ‘ the reply to the repnesentation was given by letter

dated 1,7.1977, Annexure R-S'reproducéd belows

ANNEX= R=III-to the reply

" -
Consequent upon decategorisation you were

oFFered'the post of A,0,C, scale Rs,260-430 which you have
accepted a-s per your acceptance note dated 11,6,1973

and hence you uwere nof eligible for scale Rs,330-560,
Yourv Fixatibn has correctly been done in scale
Rs,260-430, " .

Before fhe applicangygiuen his consent he was informed

by the lstter dated 21,3.1973 that the committee'mfficmﬁé
after interviewinghim offerred alternative post of: AGC
and in the scale of Rs,110+200 but. he refused to

accept and exﬁneased;thakdaﬁhre_toﬁbe~ébsqnbed‘as RN

TiCs o ALCLC, theisaid.letteriis reproduced-belous -

& | Re
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"On 13,3,1973 the committee of officers interviewed

you and offered the alternative posts of AGC and

Tele Signallor in scale Rs,110-200(A) but you refused
to accept and expressed the desire to be absorbed as TC

or ACC, You are hereby advisad that there exist no

vacancies in TC or ACCs cadre at present. You may

therefore, consider and advise whether you are willing
to accept the alternative job either of a AGC or Tele

Signallor in scale of Rs,110-200 (A)",

6, The question is not of giving an particular

scale to the applicant but it is to quash the order

dated 26,6,1973, By this letter the applicant was given

an alternative gobtinothe post AGC, at that‘time and he

has also requested for ﬁhe same, He has also accepﬁed
thisaﬁpointment without any protest. The representations
made by the applicant were replied firstly, on 1,7,1977
(Annex~R=II11) and again an 6,12.1983 (Annx R=VIII) to the
reply Flled by the Respondents, The appllcant in order to
come within limitation has challenged the order dated
5.3.1986 (Annexure 'F') only referred to Divisional Secreter
ary, WREU=KTT letter dated 31,10.1985, that the Union has
raised point that absorption of Shri Chaturvedi as
Ex.ReS.M, in the category of ACC with effect from 27 .6,1973
is incorrect, It 1s only stated in the letter that the
Union should be ss &Léggardlng this position, ThlS

is no order in the =F, ;;. It is only inter-departmental
communication, By quashing this order the applicant

2~

hellbs,
cannot get the order of June 1973 quasﬁineé the order

ney +—
of first July 1977 and meither the order dated 6,12,1983,

)
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The applicant has not also assailed any of these order
and rightly so because this application would have been
hit by limitation as prouidéd under Section 21 of

the Administrative Tribunals Act, 1985,

7 The learned counse; Fﬁr the applicant has refered
to the case of Noni Gopal Mitra V.,Union of India and ors
reported in 1992 (1) ATJ pg.147 of CAT, CALCUTTA BENCH,
that case is on the péint of recovery of personal pay
earlier paid to the applikant and also on the point
that junior to the petitioner of that case were also
decategorised and absorbed in higher pay scale,
In that case, the applicant was medically decategorised
on 15,10,1985, and the facts of that case are totally

lod, et thoon -
different, and the matter uasiadjudicated within limita-
tion. The learned counsel for the applicant also
referred to the case of S,Narayana and another V/s

Union of India and ors reported in 1989 (4) CAT, SL3J

BF-® Hyderabad Bench pg. 555. In that case also, the

applicant was medically decategorised on 10,9.1973 on
14,11.1973, he was given alternate employment of Ticket
Collector, At that time,the applicangzzlready working
in the pay scale of Rs,.330-560. The Railuyay issued
certain orders on 11,1,1879 and 7,11,1984 while Board
permitted revieuogézzzgh aﬁpointed upto 11.,4,1975

to give equivalent post if becomé available in three
years of absorption, In 1984 a policy clarification
uas?ﬁfven by the Board., These letters were not applied
to the applicant, In the present case, the applidant
ﬁﬁ:é not claimed the non application of these Board's
letter in his case, Further, iﬁ this reported case the

respondents by order dated 30,11,1988 also reviewed

an earlier order dated 24,.,8,1987 and the seniority

of the applicant was proposed to be revised, Even thereaft:

S 5.
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this order dated 30,11,1988 uwas suo-motc cancelled
and fresh impugned order dated 26,12,1988/3,1,1989
to the same effect was communicated . These tuo
applications were filed before the Tribunal wes

within the period of limitation..

B. The learnsd counsel for the applicant has

also referred to judgement in 0,A,No. 408/89
J.C.D'tima V/s Uhion of India decided by Bombay Bench
on 17.4.,1992, Here the applicant was medically
decétagorised on 10.3,.1988, when he was holding
post in the grade of Rs.425-640(RS) thus, this
application ua;1$;led within limitation, The learned

A
counse& for the apllicant . has also referred to a

‘judgement of JODHPUR BENCH, CAT in T.A. No,605/86,

wherein the earlieerrder dated March 21, 1984 was
challenged in the Writ Petition filed in the High
Court of Rajsthan SPCW 543/84, which was transferred
to CAT Jodhpu:, thus, this application uagf?;led

within limitation,

Q. The fact remains that the provisions of limita- .

tion are statutofy and have to be observed by the

parties while assailing their grievances in application

under Section 19 of t he Administrative Tribunals Act,

lcgs, ‘The anothe hurdle in this case is that the cause
PP

of action has aerised to the applicant prior to

November 1982, The cases prior to 1,11,1982 cannot

be admitted by the Tribunal as specifically laid doun

under Section 21(2) of Administrative Tribunals iAct,

1985, There are number of decisions of the Tribunals

S

.10,
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to this effect under Section 21 (2) of the Administrative
Tribunals Act, 1985, It is laid doun that any matters
wherein grievances arose by reason of any order made

at any time before the period of 3 years immediately
preceding the date onu hich Tribunal was set up the
Tribunal has no pouer to give any relief beyond the
period specified therein has been made to be éarred
leaving no descretion to the Tribunal, In some other
cases, the Tribunal has been given some descretion to
entertain the application but in such cases exercise of
any such-descrition has been taken away from by the
jurisdiction of the Tribunal. In the casesof Sukumar Day
V Union of India and others reported in 1987(4) SL3 727
CAT, Calcutta Banch; V,K.Mehra V Secretary Ministry

of Informstion and Broadcasting (ATR) 1986, CAT,

o
pPg.203; ¥ S.Sangeetha Rao V Union of India (1989)

11 ATC, 516, uh4eh~hae—eeén—he&ﬁ—in—par§=9 k£ Ros boeo

10, The case of the applicant is that he has made
(426 anet
representation in the yearA1983 and onwards, but repeated
representation €i+¢ mot give any neuw cause of action
as held by Hon'ble Supreme Court in the case of Dr,S.S.

Rathore V/s State of M,P, reported in AIR 199G SC pg 10,

11, In view of the above the discussion we held,that
there is no substance in the application, uhich is
barred by limitation and dismissed leaving the parties

to bear their own costs.

é&ﬂ?vvw~wq~b vébd\—ehﬁ4
. )
(J.P.SHARMA) BT | (USHA SAVARA)
MEMBERQJ) MEMBER(A)



