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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, "GULESTAN" BUILDING NO.6

PRESCOT ROAD, BOMBAY-1 *ﬁ)

John Francis fohan Lall

96 EWS Ridge Road Colony

Block No. 5 11, Vishuwakarma Nagar

Nagpur .o Applicant

V/s.

1. Union of India
through Secretary
Rail Bhavan
New Delhi

2. The General Manager
S.E. Railway
Garden Reach
Calcutta

3. The Divisional Railway Manager
S.E. Railuay
Near Railway Station
Nagpur

4, The Divisional Personnel Officer
5.t Railuay
Nagpur Division
Near Railway Station Nagpur

5. Shri Arunkumar Josephdass
Turner under Divisional
Mechanical Engineer, (Diesel)
S.E. Railway, Motibagh Shed
Post., Beaanbagh, Nagpur .+ Respondents

Coram: HoneShri P 5 Chaudhuri, Mgmber(A)
Hon.Shri T C Reddy, Member (J)

APPEARANCE

Mr, M, Husain
Advocate
for the applicant

Mr. P N Chandurkar

Counsel
for the respondents
JUDGMENT DATEQ':/} -09-1991

[PcR: P 5 Chaudhuri, Member(A))

This application has come to the;Tribuna{ﬁf
by way of transfer under section 29 of the Adhiﬁigtra-
tive Tribunals Act, 1985 from the Nagpur Bench of the
Bombay High Court in terms of its order dated 21,11.1985
on urit petition no.835/85 which was filed before it
on 29.4.1985, In it the applicant who is working as
Turner in the Diesel Locoshed, South Eastern Railway,

Motibagh, Nagpur, is seeking the quashing of Saniopity

and promotion of respondent no.5 qua him
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2. The applicant was appointed as Khalagﬂi

at Nainpur on 9.4.,1973. On 26.8.,1977 he came to the
Diesel Locoshed, Motibagh, Nagpur on mutual transfer
with one Ramlal Chotelal, who, we are told across
the Bar, was probably appointed in 1964 or there
abouts. A seniority list of Diesel Khalasyis was
published on 23.10.1980 in which he was shoun at
Sr.No.152 and Respondent No.5 was at Sefial No.128,
He made a representation against this on 11.3.1983.
The subsequent developments in the careers of the
applicant and respondent no.5 do not concern us
because all that we are concerned with is the senio=-
rity of the applicant qua respondent 5.

3. The respondents nos. 1 to 4 have contested

the applicant's claim by filing their written statement.

During our Circuit Sitting at Nagpur, we have heard
Mr, M, Hussain, learned counsel for the applicant and
Mr, P N Chandurkar, learned counsel for the
respondents, 1 to 4.
4, Respondent no.5 has neither replied nor
was he present.
5. The respondents did not deny that the appli-
cant was appointed on 9.4,1973 and came to Diesel
Locoshed, Motibagh on 26,8.77 on a mutual transfer
with Ramlal Chotelal, They contend that his seniority
raq?ns from 26,8.77 because of note 4to order dated
11/12=-8=1977 by which he was transferred, which says
that :

"Spi John Francis will count seniority in

Diesel Organisation from the date he reports
for duty at Diessl Shed, Motibagh",.
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On the other hand, Respondent 5 who was appointed
on B+11.1976 came to Diesel Shed, Nagpur in the
administrative interest. So, even though he joined
Diesel shed Motibagh on 1.9.1979 he retained his
seniority as per his date of appointment of 8.11.1976.
Based on this, since respondent no, Sédate for
seniority is 8,11.,1976 whereas the applicant's date
for seniority is 26.8.1977, respondents 1 to 4 con=-
tend that Respondent 5 is senior to the applicant.
6. There is no dispute regarding the date
for seniority of Respondent 5. UWhat uwe have to
examine is the date of seniority of the applicant.
The respondents have relied on the note to the order
dated 11/12=-8=1977 that we have quoted earlier. They
have contended that thare is nothing exceptional in
this provision because there was a similar note
in another similar mutual transfer order of ons
S.#+ Touheeg dated 10.6.1976. But on looking af these
orders we find that in both of them there is also
another note which says :
"Since the mutual transfer of the above
named staff is arranged on their own reguest,
their seniority will be determined as per
extant rules",
We have to see whether these two notes are in
harmony with each other. To decide this point we
have to see what are the extantrules. The extant rules
are contained in para 310 of the Indian Railway
Establishment Mangfual issued by the Railway Board,.
This para reads as undsr:
"Mutual exchange. - Railway servants
transferred on mutual exchange from one
cadre of a division, office or railuay
to the corresponding cadre in another
division, office or railway shall retain
their seniority on the basis of the
date of promotion to the grade, or takse
the seniority of the railway servants
with whom they have exchanged, which=
gver of the two may be louer."

If this para is to be applied the applicant's seniority

should not have been based on thed ate that he reported
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at Diesel Shed, Motibagh, but should instead have been
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based on €ither his seniority at Nainpur or Ramlal

ot Mo tibagh Dcieoel Shed.

Chotelal's senioritx[ghich ever is lower., It is thus

apparent that the two notes are in conflict with each
other. To resolve this dispute we have to see which
gets higher precédence. To find the answer to this
question we have to look at the Indian Railway Establi-
shment Code, Paras 157 and 158 of the 1971 edition

of this Code deals with power to frame rules and

are reproduced below:

#157, = TheRailway Board have full powers to
make rules of general apolication to non-
gazetted railuay servants under their control.
158, The General Managers of Indian Railways
have full pouwers to make rules with regard to
non-gazetted railway servants under their
control provided they are not inconsistent
with any rules made by the President or the
Railuway Beard,™

A plain reading of these rules makes it clear that

instructions issued by the General Manager cannot be

1nconsistent with any rules made by the Railway Board,

Note 4 in guestion was not even made by the General

Manager but by the Divisional Authority. So, there is

no guestion whatsoever that it is para 310 that will

hold the field. Against this background, we are of the

opinion that the applicant is entitled to a re-fixation

of his sdniority based on the provisions of para 310 of

the Indian Railway Establishment Manpual.

7[ In this view of the matter we are of the

opinion that the application deserves to succeed. This

may involve consequential promotion with tetrospective

effect. In such an sventuality the gquestion of

payment of arrears will arise. It is nou well settled

that in such cases whereas there will be notional

pay fixation based on revised seniority, there will

be no payment of arrears for work not done = see

Paluru Ramakrishnaiah & Ors, V, Union of India & Another

AIR 1990, SC 166,
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8, We accordingly direct Respondents 1 to 4
to refix the seniority of the applicant in terms of
the provisions of para 310 of the Indian Railuay
Establishment Manpiual and to gramt him all con=
sequential benefits other than arrears within a
period of three months from the date of receipt of
a copy of this order. In the circumstances of the

case there would be no order as to costs.

( T C Reddy ) ( P S Chaudhuri )
Menber (3J) Member (A)

13.9.199)



