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DATE OF DECISION 13- 3~ 9|
Shri P, J.Vaydands | Petitioner_
fr, 6.S.¥alia Advocate for the Petitioner (s)
Versus |
Union of Indi I ot Respondent
MreAsL.Kasturey, Advocate for the Respondent

CORAM

The Hon’ble Mr. M.Y.Priolkar, M(A)

The Hon’ble Mr. ToC.Rsddy, A J).

1
2,
3.

4

Whether Reporters of local papers may be allowed to see the Judgement ? M

To be referred to the Reporter or not ? W

Whether their Lordships wish to see the fair copy of the Judgement ? m
. Whether it needs to be circulated to other Benches of the Tribunal ? /K



BEF ORE THE CENTRAL ADMINISTRATIVE TRIBUNAL N \6\
NEW BOMBAY BENCH :
NEW BOMBAY

ORIGINAL APPLICATION No,14/87

Shri Pandurang Jijyabé Vaydends,
Controller of Stores, Office,
Western Railway, Churchgate,

BOMBAY=_409020 . o eses Applicant

Use

l. Union of India
through General Nanagar,
Western Railway, Bombay-400020 -

2, Railway Board, through.
Sacretary, Railway Board,
Rajl Bhaban, Nes Dslhi, .

.

3, General Manager, Western Railway )
Churchgate, Bombay - 400020 . ' esee Respondents

4

ee————

CORAM &  Hon'ble Medber Shri:M,Y.Priolkar, M(A)

Horble Member Shri T,C.S.Reddy,M(3)

Appearance

Mr, G,S.wWalia, Adv,
far the applicant

Mr.A.L.Kasturay, Adv, -

for the Respondants, .

JWOGMENT © - S paTeD: /1 3-3- /991.
(PER & T.C,S.REDDY, n(a) | '

'This Originel application is filed by the applicant herein

‘under Section 19 of the Administrative Tribunal Acts, 1985 to set

aside the djsmisal order dated 15.12,1984 and have all the conse~

quential service benafits.

2, The application is resisted in the raply by the reSpondents

on two grounds viz. Res—judicata and lim:ltetion. '
s _ (\ . h . /:3 | e0les
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3. .  Few facts have to be stated for proper adjudication of
this matter,

4, The First Respondent in the Original Applicstion is the
ﬁnion,of‘ India, through General Manager, ¥estern Railuay, Bombgy,
the .Sgcond Respondent ths Ra:u.ua‘y Board through the Ssecretary,
Railway Bosrd, New Delhi, and t:.hird Respondent General Manager,

Western Railway, Churchgate, Bomb,y - 20,

5. The applicant herein was appointed as a Clerk in testern
Railway in the Office of ths Controller of Stores on or about
19.1.1951. The applicant was promoted as Sgniar ;1erk in 1957 and further
promoted as a Head Clerk im 1968, as Chief Clerk in 1970 and as

Office Superintsndent in 1973, The applicant was lastly promoted

~ as the Assistant Controller of Stores (Class Il Vsarvice—GaZattad c;adre),

T
on or about 18,10,1975. While workin as Assistant E,%‘ggeller of - I

(A agi E Ve o 4 bk e
Stores, Western Railway during the period April 1977-'-‘78 made .
purchase of different items for the said store of which ha was -
incharge and which was required by the Rpilway, against the prescribed

t t t
procedure, with exorbitant haotes, withou approval of competinj Caow J g

(4]
Q"MT FAAS g -./L \l Vw- 2 o

authority snd therem: guilty of g serious misconduct and that \W
the applicant had als: failed to maintain absolute integrity, devotion

to duty, An imuiry was conducted against the applicant for the above

said charges under Railway Servants(Disciplines and Appsal) Rules,

1968, The Imguiry Officer, who conducted the said inquiry of the

applicant came to ‘tha conclusion that all the said ci'narges against

the applicant were proved', and as a result the dismissal order
— -
Fhe

dated 15.,12,1984 was served on the applicant, Aftsr said order was

saryad on the applicant, hs approached the High Court r;f Bombay and

filed writ Petition No,1234/84 in the said Bombay High Court for

quashing the said‘ordr of dismissal and other consequential service : p

benefits . The said Writ Petition No,1234/84 came for hearing before

carrin . ..3..
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Bombay High Court on 11,7,1984 for Admission. Ths following is the

order daed 3 11.7.84 passed by the Bombay High Court in the eaid Writ

Petition No.1 234/840

"THere ‘is nothing on record to shouthat the comments if any,
of the Central vigilence Commissioner, were taken tnto

' W
account by the Railway board in an;zaing punishmaent,

No satisfactory ground is made out for admission, Rejected"

After the said petition was rejectdd at‘admission stage in ths Bombay

High Court, the applicant then sent representation by way of appsal
to the President of India on 13,2,1985, There was no responss to the

representation of.tho applicant from the President. So, the present
application is filed by the applicant as already pointed ﬁut under
Section 19 of the Administrative Tribunal Act, 1985 for the above

said reliefs, The main contention apposing the application as already
pointed out is on the ground of rejudicatfems Before a plea of res-
judicata can be given effect, the following conditions must be proved
(1) That the litigating parties must b;_same (2) That ths subjact
matter also must be identical in the earlier case in the presént
case(3) That the matter must have been f:l._nally decided between

the parties in the earlier case., (4) That the matters must have

been decidad 16 the earlier case by a Court of compstant Jurisdiction.'ilgdr',

¥he subject matter of the present Original Application and the
subject matter of the said urit Petition No,1234/84 decided by
Bombay High Court is one and the same is :2 undisputed, The fact
that the 1itigat1nglbartios in the pressnt Original Application
and in the said Mrit Petition sre also the same is undisputed,

The High Court of Bombay had jurisdiction to decide the said

- Writ Petition Np.1234/84 is not in doubt, Further that the

0.400
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High Court has applied it's mind and had gone into merits and then
. . L
decided the matter is quite evident from the ordar it—siégiso &% all
conditions that are nacessary to give effsct to the plea of Res-judicata
.. W7
are satisfied, in this casey so ths early.order passed in 1234/84 by
the Bombay High Court incgy opinion is certainly & bar to the filing of
the present Original applfcation by the applicant under Sgctién 19 of
the Administrative Tribunal Act 1985. The High Court haéL dismissed
erit Petition No.1234/64 after hearing tha matter on merits, The
Present patition on the same facts and for the same relief failed
by the same party is 4 barred by applying the principal of Res-judicata, R
~ __ oo "
Tk 8em 2
The binding charecter of Limeweder of Courts of compstant jurisdiction
is in essence a part of the rule of law on which Administration g (”}
justice, so much emphasissd by the constitution, is founded and the
‘/'T%Jl —_—

said order passed in Writ petition No.1234/34 after hearing on merit%/
n

——

binds the applicant as well as respondents till the=seme is sst aside fﬁﬂ-“ff*‘ﬁ

by a coﬁpetant Court and se—the—eppticant cannot be permitted to bes

circumvented by filing pstition under Section 19 of the Administrative

Tribural Act, 1985, The plea of the lesrned counsel appearing for
the application is that the said Writ Petition 1234/684 is not decided
on merits by the Bombay High Court and that Writ Petitioﬁ 1234/84 1s
dismissed in limine, soc the present Original Application filed under
Section 19 of the Administrative Tribunal Acte, 1985 is pot a bar

Can B N S i e
under lasw. At page 19 in para G.SQ, it is plasdedhas follows by the
applicant " The applicant states that the application filed a rit
Petition in High Court against the order of removel, but the same
was rejected summariiy: e seen Urit‘Petiticn No.1234/842;§ having been
dismissed in limine &8s not pleaded in the Original Application,

- Sner
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It is only. for the‘firet time dbying the course bf arguments that

e o (p

o

is contended by the lesrned counsal for the applicant that tha

said Writ Patitien No.1234/84 had been dismissed in limine,ﬁa?' ﬁfﬁ N

it .is not Spacifically pleaded that the ‘said - Urit Pet;tion had baen

WE, ool -
"dismissed in limine by the Bomb ay High Court, 3—em uneble to undenetnad

hou' euch a ples. can be allowed to be raised for the first time

-

P

during the course of argumant by the learned counsel for the applicant,

'\

Besides, a patition 18 eaid to be dismissed in limine, 1s dismissed

//"

on tha grounds- of laches af availability of alternative remedy etc,
,/

But this is not the case here in at all, As can be seen from the-

.said order in \rit Fititien No.1234/84 extracted above an affidavit

of P. Chandran had bssn filed on 9.7 84 and’ tha same had been takan on
fils, *fﬁé Advocates both ror the applicant and the reSpondents
were present when the said Mrit Petiticn No.1234/84 was haard at -

the time of admzseion. So, efter hearing both sides. the said order.

had been passed in 'the said Writ Pstition No.1234/84 rejecting the aame.'

So, it ‘would not be correct to aay that the Hrit Petition 1234/84 had

been dismiesed in J.imine. In.the circumstances of the c.asa, ua

are of he opinion that the said order dated 11,7, 84 passed in Writ *
Phtitiun 1234/34 at the tima of admission ie an order on mer its and High
Court of Bombay passed the’ order aftar full consideration of the
material baforeif’The learned counsal for the appliCant relied on

a citetion AIR 1986 SC 1780 ( Indian 0i1 Corporation 1td V .State

of’ Bihar‘and other) whare 1n 1t is led down that the dismieael

. of a Special Leave petition in limine by . Supreme Court by-a non*

speaking order was no bar to trial oA tha same iesue 1n High Court '
under article 226 of tha Constitution. Ph also relied upon a decision
of the Supreme Court report AIR 1979 sc 123?(Hazharu1 Islam Hashmil

V, State of Uttar Pradesh and annthar). Whera in it is laid down
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that an order passed without giving an opportunity of haarfn is
(M!/Qv\uk

11139&1. On the basis. of said dacisions it is underettod that the

said order passad in writ Petitiocn No.1234/84 doss not oparato )

- as Res-judicate as the said order is not a speaking order, The decisicns

cited by the learned counsel for the applicant rélateﬁ to the mattér«i

whe 1 &
Jmah-euo earlisr cgses were not- disposed of on merits. In this case - as

already been pointed out, both the counsel had'appoarad for the

respective parties in ¥rit Petition No.1234/84 filed in Bombay High Court.

Both the advocates were heard end it is in their presence that the ssid

order hed been passed, So the said order passed in the said W.P.1234/84

has the characteristics ‘of valid order and would bind the parties
R I
wthwhmaumowuismmdhéﬁwﬁ-SmwaMwnodwm

: about the fact thyt the order passed in ¥W.P,1234/84 on the file of Bombay

iroji.”'
High Court very much -we the filing of tha present petiticn and hence on

thbsp ground the Original Application of the applicant is liable to be

diémissad.
6s ~ 'As already s pointed out the _U.P.Noa1234/84 filed in
the Bombay High Court was rejected by the order deted 11.7.843§ﬁon

the applicant had made representation to the President of India

‘\by way of appeal, fTha said representation to the Present of Indie,

is made on 13 +2,1985 as already pointed out.: A& tn the said reprasen-

tation the applicant did not receive any reply from the President

of India after uaiting for a period of one yoai and 13 deys. So

the present Original Application 14/87 is filed by the applicant on

26.12.1986, - R
— __. !
S
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Te - Under Section 21 B of the Administrative Tribunal Act 1¢65,

the application should be filed within one year from the date on which

a.__\\‘SNW &\T“’_& Al n..nﬁ Asan O
the final orders rejecting any representation has becn passad,»within\i:zi::‘s
onas year after expiry of six months from the daté on which representation

M
was made, Hougber, the. Tribunal #Q;Eadmit the applicaticn beyond the

- time 1imit, if the Tribunel is satisfied thaf there was sufficient

cause for not making the application within the time limit, There is

a delay of about 8ix months for filing the present 0.A.by the applicant

befare this tribunal. But his representation by way of appeal befofe

—

the President of- India was Fending/ he might haveA under an impression

thét the same would be disposed of, So, in view of the benafiéﬁgbalief
.by the appiicant thét hie representation by way of appesl would be disposed

. ofy he might not have rushed to the Court within one yeer after

expiry of six months from the date of his representaticn by way of
appeal to the President of India. So it is difficult to say that the

applicant was either negligent or not deligent in prosecuting this

applic;tion. So, we finﬁ sufficient cause for condonation of delay
in filipé th;sa abplica?ion, and s? hold that this applicetion is
within the time,

8o | So on the point of resjudicata as applicant fails thie

Original appgiéation is dismissed, 1In the circumstances of the case

there will be no order as to costs,

?ch.—a\A"'"- - '- - - ‘1
(T.C.S.REDDY) . * - (M. Y.PRICLKAR)
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