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CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD
Circuit Bench . at Lucknow

Reglstratlon 0.A. No,21 of 1988 (L)

Dr, Padmakar Dwivedi esece '~ Applicant
Versus
Union of India &VOtheré esece Respondents,

Hon.,Justice Kamleshwar Nath,V.C.
Hon,‘ DeSe M.'*L‘_g"]_:‘_a, A.M'

(By Hon.Justice K.Nath, V,C.)

This applicationlunder Section 19 of the
Administrative Tribunals Act, 1985 is for issue of a
direction to quash an order of compulsory retirement
6f ‘the .applicant passéd,en 15.,4.88 and contained in
Annexure~1 to the applicati@n. Consequential relief to
trea; the applicant to be in contipuous empXoyment with -

all benefits has also been sought,

2. The applicant who had entered into service
before he had attained the age of 35 years, was an
Assistant Divisional Medical Officer from 1973 and was
wcrking as a Divisional Medical Officer, a class I post
by promotien since\January, 1984, He had.attalned the
age Qf 50 years @n 18.%9. 8% and was more than 55 years
and six months ef age when the order of his compulsory
retirement Annexure-I was passed on 15.,4.88 under Rule
2046(h) of the Railway Establishment Code Volume II
(for short the Rules). He was also direct;d to be paid
three ménths Pay &‘A;lowances in lieu of the notice of

retirement.
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3. The case of the applicant is that Rule 2046(h)
authorises compulsery.retirement in public interest
for which guidelines were issued by Railway Board's
letter No.E(P&A)I-77/RT-53 dated lS.ll.?Q’but those

guidelines have not been followed.

4, 'vBefore we enter upén the questions raised on
the basis of guidelines it would be appropriate to
set out the status of administrative/executive
instructio§§ qua statqtory rules. ‘In;Gurdial Singh

Fiiji Vs. State of Punisb and Others (1979)2 S8.C.C. 368

(para 12), itwgg'held that the Govte in exercise of its
executive aﬁthority cannot supersed%a statutory rule
or regulation, but it éan certairly effectuate the
purposé éf the rule or regulation by supplementing it

through instructions. In the case of District Regigtrar

- Palchat and Others Vs, M.B, Koyakutty and Others (1979)2

8.C.Cs 150 (paras 22,26 and 30) it has been held that
administrative/executive instructions can be made only
to £ill up gaps and to supplement the statutory rules
framed under Article 309; they cannot supersede or
super-impose on the statutory rules., It is clear,
thar@fore,lﬁhat instructidns are effective only to the
extent they carry out the purpose of a rule; they can

neither supersede, extend or superimpose upon the rules,

If i?i instructions seem to infringe upon the statutory
provisions they may be made use of only to such extent
Aom
as can keep & within the statutory powers on the
[N

analogy of the principle of 'reading down' the statutec

(vige(1980) 2 8.C.C.478 (para 112) All Saints High Scho
Vs. Govt, of Andhra Pradesh), §t is in this light that
L :

Rule 2046(h) and the instructions contained in Annexure

must be construed. Rule 2046 (h) runs as
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“ * 2046(h): Wotwithstanding anything contained
in this rule, the appointing authority shall,
. if it is of the opinion that it is in the

A public interest to de so, have the absolute
right to retire any railway servant giving him
notice of not less than three months in writing
or three months' pay and allowances in lieu of

: such notice =~

(i) if he is in Class I or Class II service
or post and had entered Government service
_ before attaining the age of thirty-five years,
' | after he has attained the age of fifty years,

(ii) in any other case after he has attained
the age of fiftyfive years, "

5. | The learned éounsel for the applicént refers

to instruction No.I which mentions that an employee in

‘ Class I service who has entered the Govt. servede before
! attaining the age of 35 years, may be retired after he

| has a&tained the age of 50 years, The contention is

|  that since the applicant was in Class I service and had
entered service before attaining the age of 35 years)he
could have been retired after he attained the age of

50 years but that was not done, Another §art of the
instruction mentions that a railway servant belonging

to Class I who had entered service after attaining

the age of 35 years can be retired after he has attained
W the age of 55 years. The learned counsel's contentioen
is that since the applicant has attaineé the age of

: 55 years at the time of -the passing ef the impugned order
! he could not be retired because the power, according to
| the instructions, applies to persons who had entered

w _ ,
' service after attaining the age of 35 years whereas the

|
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applican£ had entered into service before he had

attained the age of 35 years. This contention is

plainly inconflict with the specific provision of

Rule 2046(h) taken as a whole, The power under clause
(ijlef.RuIe'2046(h) to retire a person who entered
-service béfore attaining the age o£ 35 years and
holds a Class I post after he has aﬁtained the age

of 50 years is plainly a continuing power. A person

who has attained the age of 55 years within the

meaning of Clause (ii) of Rule 2046(h) is also a

person who :is at a stage after the age of 50 years;
hence the power to retire such a person after he has
attained the age 6f 55 years'is a statutory power which
cannot be whittled down'by the instructions contained
in Annexure-7, Moreover Ehe instructions do not say

that a person belonging to Class I who had entered
the segvice before attaining the age 6f 35 years
cannot be‘retired after the age of 55 years if he has

not already been retired between the age of 50 and 55

years, The contention of the learned counsel therefor

on this peint fails.

The second point urged by the learned counse

llary to the first point.

fNo, IC
£33 the case of a
[N

railway servant covered by Rule 2046(h) should be

6e
for the applicant is a coro

According to the instruction;’

reviewed six months before he attains the age of 50/5
years, Admittedly the case wasvnot reviewed before
the applicant had attained ﬁhe age of 50 yearé but w
reviewed before he attainéd the age of 55 years, §&i
no infirmity attaches to the impugned orxder merely o
the ground of its having been passed after thg agpli

t's attaining 55 years of age, the contentioﬁ%ghatv
e

9.



-5-

failure to review the case before the applicant

attained the age of 50 years cannot stand.

The third point raised is that since the
lsorily retired immediately
s to be

T
applicant was not compu
after he attained the age<>f 50 years it ha

ed that he was found fit to be retained in

presum
ears and that altbough

service beyond the age of 50 y
it may be open to the Govt. to consider the applicant!

case after the age of 50 years; the material must be

confined to that which came into being after he had

attalnea the age of 50 years. Connected‘with this

submission is Clause 3(c) of the instruction II
contalned in Annexure-7 which says that while the
entire service record of an officer should be con31dere
at the time of the review, no employee should ordinagi‘
ly be retired on the grounds of ineffectiveness if his
service dﬁring the preceding 5 years or where he has
been promoted to a higher post during that 5 years
period, his service in the higher post has been found
satisfactory. Since admittedly the applicant was.

promoted to the post of Divisional Medical Officer

in January, 1984, the contention of the applicant's

learned counsel is that the énly relevant material
would be for the period from January, 1984 to April,l
when the impugned retirement order Annexure-I wés
passed. The applicant's case (vide para 6.5) is tha
at the time of his promotion in January, 1984 the

applicant's entire service record had been evaluated

and after he was found meritorious he had been given
/

R



promotion.
was made to implicate the applicant in a falgse case

through a raid of
on 27.8.87 but nothing incriminating was found.

-6 =

In para 6.13 it is stated that an effort

the applicant's residence by the CeBoelem
In

para 6,19 and 6.23 it is stated that since his
promotion in 1984 the applicant had been discharging
his duties to the entire satisfaction of his superiors
and he did not earn any adverse remark or entry in his
Character Roll nor any such entry was communicated to
him and that a perusal of the applicant's service

b

record by the Tribunal would make the position manifest,,
' f
i

8.. There is a denial of the applicant's conten-
tions in.these respects'in the Counter Affidavit. In
para 7 it is statéd that the promotion was done :on the

_Vbasis of seniority-cum-suitability. In para 18 it was
stated £hat the performance of the applicant was
reflected in his Confidential Report-and vigilance

record which had been taken into consideration by the

Reviewing Committee and orders were passed by the

competént authority compulsorily retiring the applicant
as it was considered appropriate in public interest.
It was added that the applicant had been through:out

an average officer and his ratings were not compatible
to the confidential record,:gp;Ch was not without adve
entry and the instructions regarding review of service

of a Railway Officer under Rule 2046. In para 21
it is stated ﬁhat the applicant was coﬁmunicated with
the adverse entries in the Confidential Record for the
year ending 31.3.1979,in which he was assessed as
unreliable and irresponsible officer of poor calibre

~and below average,  In para 22 it was stated that | -.

o %



in the year 1987 the Divisional Railway Manager had
endorsed.an entry in the applicant's service record
that‘he_was certainly not fit ?or promotion or for
handling an independent charge:of a big hospital
1ike Gonda where he indulged in lecal politics. The
remark went on to say that the applicant was not fully
committed to his work and did not apply himself

sufficiently in éorting out administrative problems

" of his hospitals and that his professional knowledge

was average.

9, It was fufthef said (in para 22) that the
Chief Medicél Officer agreed with the above remarks of
’the_Divisional Raiiway Manager and that the applicant
had gssued a back dated false certificate to a Gangman
with a view to deprive him of the benefits of pay and
leave as the Gangman had not péid illegal gratificatien
demanded by the applicant. It was also pointed out
that the applicant had manipulated to get one Gangman

falsely declared as a patient of Tuberculosig by

substituting X-Ray Plate and inflated E.S.R. with a
view to harass and take revenge as‘the Gangman did not

accede to the applicant's evil designs.

10. The applicent has filed a rejoinder affidav
He said that the promotion of 1984 was based on efficie
and merit alone, that after promotion all the previous
entries stood wiped of and his record was always

commendable and outstanding (vide Annexure-R3 and R4).

He added that he crossed his E.B. in 1979, hence there

R
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no question of any adverse entry in that year and

that for the year 1987 no adverse entry was communicatec
to him, On the contrary, he said, he was given an

award of Rs. 500/- for comméndablé work that year. The
entry regarding Gangman was for the year 1975-76,

hence stale.

11. .The learned counsel for the opposite
partieé has produced before us the applicant's C.R.
Dossier as also the prooeedings of the Reviewing
Committee, The learned counsel urged that the
contents of the Chéﬁ; Annexure-R3 are contrary to the
contents of appiican;'s C.R, Dossier and that in
supplement of tﬁo-instructioos dated 15.11.79 contained
in‘Annexuro-A7, there have been further instructions
of the Réilway Board in letter No.E(P&A)I-77/A$/53
dated 1.11.85 and No.86/289-D/Secy/Admn dated 9.1.86
adopiing an objectivev"point-system? read with Rajilway
Boards Confidential D.O. No.87/289-B/Secy/Admn

datéd 15.5.87 on the basis of which the applicant's
performance was assessed and he was found to be no
longer suitable for reteption in servioe in public

interest,

12, ‘We have heard the leamed counsel for both
parties at length and have goné through the entire
report including the applicant's C.Re. Dossier which
has been placed before us by the learned counsel for

the opposite parties.

13, Since the applicant was promoted in Jamua

1984 we may examine the record of his work and conduc

#.



for the period from January, 1984 onwards,

14, For the year ending 31.3.84, the Reporting
; ' ‘ W o ,
Officer assessed the applicant as an average worker;
thefﬁeviewing Officer as well as Accepting Officer

assessed him as'Good’'.,

15, For the year ending 31,3.85, the Reporting
Officer assessed him as an average officer and remarked
. -
that ‘one displeasure had been communicated to the

P

applicént for not being‘available during emergency duty.

- The Divisional Railway Manager recorded that the

applicant was not fit for promotion to the Junior

- Administrative Grade and had yet to develpp administra-

tive qualities, He assessed the applicant to be an
average officer with wh;éh the Reviewing Officer
agreed, There is no remark of the Accepting Officer
because the:mAuﬁqdingvofficer is noted zﬁ have retired,
16. For the yeér ending 31;3.{98§,tﬁe'Reporting
Officer assessed the applicant to be an average
officer., The Divisional Railway Managér remarked him
as not yet fit for promotion. The Reviewing Officer

agreed with these assessment and the Accepting Officer

accepted the same.

17. For the year ending 31.3.87, the applicant
was noticed as having been given a group award of
Rs.500/~ for cleanliness and team spirit. It may be
mentioned that it is this remark on which the applicant
relied in his Rejoinder Affidavit as commendable work

for the year; it is noticeable .¢hat this award is not

Y
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individual but is a group award for cleanliness and
ﬁeam spirit. Be that as it_may, the Reporting
Officer graded the applicanﬁ as an average officer,
assessed him as fair in seVeral ways and went on to
say that the applicaht had. superiority complex,
élways involved himself inh lqcal pdlitics, did not
reply to the iettersyin a proper way and that several

displeasures hag: been communicated to him for not
) 4

- replying to the letters in time. The Reporting

‘Officer went on to mention that lot of complaints

had been received against the applicant, However
he observed that the applicant was fit for promotion

in the Department.

18. . The Reviewing Officer noticed the
inconsistency and.inqongruity in the remarks recordeg
by the Reporting Offiger inasmuch as the Reporting
Officer considered.thé applicant td be f£it for
‘prométionlalthough the ov@ﬁ?ﬂh assessment was only
fair and the applicant had not fixed any objective

and target for himself. The Reviewing Officer recorded
that the applicant was certainly not fit for promotion
or for holding an inaependent charge of a big hoépital
like Gonda; that he indulged in local politics, was
not fuily comunitted to hds WOrk and did not apply
himself sufficiently in sorting out the administrative
problems of his hospital. The Reviewing Officer
mentioned the applicant's professional knowledge

to be average.

19, The Accepting Officer agreed with the



obserVatiQns of the Reviewing Officer and observed that
the applicant was unfit for promotion and was only an
average q%kqizgﬁggrmance in every field had been
unsatisfactory; that he had been untrustworthy, intriguing,
quarrelsome, defiaEtE to higher authority and leve%%u,
charges against his colleagues through Union Officials,
Th¢>écce§ting Officer went on to add that the applicant
was unworthy of his profésSion and had shown little
interest in national prbgrammes. - The Accepting Officer

lastly observed that the applicant had been advised

and that the remarks need not be communicated to him,

20, It will be noticed that except for the year of
promotion when the work and conduct of the applicant was
assessed as good, in all subsequent periods he was assessed
either average or uﬁsatisfactOry, unfit for promotion to
administrative post. The gradatlon of 'average' is fqrth

]
in descendlng order o* merlt i.e,after outstandlng,VEfy gooé

1 !
and good. Certaih displeasures for unsatisfactory
performance had been communicated to him in the years

1985 and 1987. This state of affairs regarding his

" performance in the post.promotion period gets over the

restrictive provision contalned.lnaaall 3(c) iof Annexure-A7
that no employee should ordinarily be retired if his

service during the preceding five years or during five years
after promotion has been found satisfactory. This very
instruction indicates that if the service during such period

is found unsatisfactorz’the entire service record of the

employee should be considered at the time of review,

21. We may now examine how the review was done.



dated 1.11.85, 9.1.86 and Confidential D.O. letter
dé£ed 18,6.87 referred to above were applied. He was
found to have secured 13 points. According to the
letter dated 9,1.86 officers having not more than 11
 points were not ﬁo be retained'in serviée, officers
having 14 points or above were to be retained in
service unleés the last three Annual Confidential
Reports had a total of 6 points and below}and the
officers having over 11 and less than 14 points were
Placed in'grey are§' to be viewed for compulsory

retirement from the point of view of assignments they
held during the last five years,

22, The statement of vigilance cases indicate'

that a censure has been imposed on him on 20.1,81

in the matter of demand of illegal gratification,
.warning has been recorded on 7.9

«76 for irregular iss
of sick/fit certificates;

censure had been imposed on
1645478 for making a malicious complaint against a
Chief Medical Officer, These are all old cases ang
therefore do not carry as much weight as those of
recent periods, BEv i

o en so/the Cénsures imposed on
-2.78 and 20.,1.81 are within ten years and cannot b
ignoregqd, | | e




effort to hush up past vigilance matters was closed down
on 16.7;87, but the cdmplaint of possessing disporportio-
nate assets found during the C.B.I. raid on 27,.8.87
continued to be under investigation. The making of

the C.B.I. raid on the applicant is admitted; but

‘the applicant's case is that the raid was false, Even

so'that was a material which concerned the service
conduct of the applicant at the time when the review

of the applicant was taken‘by the Reviewing Committee,

24, The report of the Reviewing Committee dated

14/15,3.88 indicates that the Committee took notice

_of all the materials referred to above and found him

to be falling in the ‘grey area'. A decision was
taken, on the above material, to retire the applicant

prematurely in public interest;

25, On a very careful consideration of this
material we do not f£ind any infirmity attached to the
conclusion of the Reviewing Committee and the competent
authority. The material relevant for the purposes of
Rule 2046 (h) of the Railway Establishment Code Vol.II
and the applicable instrucﬁions ﬁftj out in the earlier
part of this judgement,were carefully applied., It is

not a case of misconduct on which any disciplinary

enquiry was called for; it is a clear case of unsuitabi-

lity and inefficiency for which a bonafide.:decision could"

be taken to retire him from service in public interest,

The power to retire in such sitwations is not at all

disputed and has been well recognised ever since the
)

famoug decision in the case of Union of India Vs.Col,J.N,
[=

Sinha 1971 SC 40 and Union of India Vs,lM.B.Reddy 1980

SC 563,
7
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26, Dealing with the performance of the applicant
we may point out that the -entries contained in the
applicant's Chart K,-I.[I are not borne‘,out from the
_record. Column 3 refers to Character Roll entries and :
indicates that the applicant had been assessed as

Very Good for the year 1983-84 and Good for the

years 1984-85, 1985-86 and 1986~87. This is belied
by the record contained in the applicant's C.R. Dossier
ﬁo which we have alréady referred,
b ’ 1]

27, Much emphasis is laig bj the learnedlcounsel
for the applicant on non,communication of the entry

by the Accepting Officer for the year ending 31,3,1987.
Reference is made to paras 1606 £9°1610 of the Railway
Establishhent Code Volume I, These paragraphs now

are not published in the latest Railway Establishment
Code but in Suranjan Chakraverti's ' Law of Railway
‘Servants ' Second Edition 1987 at page 182 and 183,

The relevant provisién is para 1610, This paragraph
mentions that when an unfavourable report is made

on a gazetted railway servant he shall be shown Section
I of his confidential repér% and his initials obtained,
The officer may make comments on the remarks which are
to be disposed of by the nekt higher officer before he
frames his conclusions and endorses his remarks on

the report. Note 1 and 2 are material in this context s.

Note 1t It is not intended that a copy of the
report should be supplied to the gazettet
railway servant or that he should make
a copy for his use.

Note 28 Section II of the report will be
initiated and filled in by a gazetted
railway servant of not lower than Junior
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adninistrative rank., No portion of the
remarks in this section will be communicated

except under the personal orders of the

General Manager .

Para 1611 then runs as follows

" On receipt of the reports from the General
Manéger, the Heads of the Departments concerned
will communicate-to the gazetted railway servants
concerned, the Section I adverse portions of

the reports in substance together with any

remarks in Section II which the General Manager

may indicate. It is to be noted that adverse
remarks are to be communicated only as finally

accepted by the General Manager."

29, It will be clear from the provisions of the

two Hotes to para 161@ and =v para 1611 that remarks
recorded in Section II are not to be communicated

except under the personal orders of the General Manager.
The Confidential Reports which have beeﬁ placed before
us ére in Section I and II upto the year ending 31.3,198
Section I contains the report of the Reporting Officer

as well as next higher administrative authority. This

includes the Chief Medical Officer, Section II contains

the reports of the Dy, Head of the Departments as well

as Head of the Departments which is mentioned as the
Chief Medi¢al Officer and of the Accepting Officer as

the General Manager., For the year ending 31.,3,1987 the

proforma of the reports underwent a change. Instead

of Sections, it has parts. Parts I & II contain ©

self assessment of the officeg#. Parts III & IV contai

Ll

the remarks of the Reporting -Authority. Part V contai

2



contains the remarks of the Reviewing Authority which
is an administrative officer namely the Divisional
Railway Manager. Part VI Contains the remarks of the
wj" Accepting Authority. The Accepting ﬁuthority is
described as the Chief Medical Officer and not the
General Manager. The &wﬁyative study of the two
i .profOrma would show that till the year epding 31.3.198@
‘ no self assessment was to be made by the officer
reported upon; that Parts III & IV of the revised
proforma correspond to Section I of the earlier
proforma while Parts V & VI of the revised proforma
nd correspond tb Section II of the earlier proforma,
| 3 It‘may_élso be presumed that the Accepting Authority
who happened to be ﬁhe General Manéger till 31.3.1986
came to be the Chief Medical Officer for the year
ending 31,3,1987. It would be reasonable, in these
circumstanées, to hold'that the provisions of paragraphs
1610 and 1611 providing for non communication of the
contents of Section II report of the old proformé
except under the peréonal orders of the General
Manager apply to the Chief Medical Officer in respect
of Part V & VI of the revised pfoforma. The Accepting
Authority therefore was well within his powers to
direct that the remarks for the period ending 31.3.87
need not communicated to the applicant., This is apart
‘from the endorsement that the officer i.e. the
applicant had been\advised: The applicant, in these
cirCumsténces, gets no benefit from non communication

of the remarks for the year ending 31.3.1987.

- 30, The learned counsel for the applicant has

referred to certain decisions in his support. The case

of J.D.Srivastava Vs, State of Madhya Pradesh and Others

P
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1984 SC'27/says that stale entries are not quite
relevant., The compulsory retirement order in that !
case was passed on 28.8.1981, but certain adverse
entries relating to the year 1959-60 or near about
.w‘ere ﬁv:lnw"into account. | This was held to be a
perverse approach. The Supreme Court examined
‘entries for the preceding ten years. In the present
case the e#aﬁination of the Annual Confidential entries |
has been éohﬁined to the immediately preceding five
years. The vigilance cases examined by the Reviewing
Committee relate to the yeam 1976, 1978 and 1981. The
S ' 1976 entry is_stale/but the other two entries relating
to.the years 1978 and 1981 are well within ten years

preceding the passing of retirement order in April, 198t

31 The case of Brij Behari Lal Agarwal Vs.Hon'ble

High Court of Madhya Pradesh and Others 1981 SC 594
lays down that the Annual Confidential entries relating
to lef}er years are of utmost importance and that

, entr@eks made prier to the consideration of question
of‘combulsory retirement shdu%??gommunicated. We have
already pointed oﬁt that the entries of appropriate
years have been considered in this case. 1In dealing
withféuesgion of communicatién of adverse entries the
He;'ble Supreme Court did not have the occasion to
examine paras 1610 and 1611 of the Railway Establishme;

Code which are applicable to the present case., The

decision therefore is not of much help.

: 32; In the case of Swami Saran Saxena Vs, State of

Uttar Prad '
f _______“g_ggg_llgao sC 269’the order of compulsory

retirement was passed only a few months after the

officer had beer
een e
- ‘ ' % - Permitted ¢

e

Cros

S the S€cong
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alia that adverse entries prior to promotion lose

their significance. that although it may be desirable

to make an ovwwoLL. assessment of the Govt, servant'

record'but while doing that more value should be
attached to Confidential Reports pertaining to the
years immediately preceding such consideration, that
old and etale encries should not be taken into
consideration, that the entrdes of last ten years
should be considered in forming the requisite opinion
to retire the Govt, employee in public interest and

 entiies
that the which are not communicated should not be

taken into consideraticn. This is also the law which

has been laid down in the earlier decisions which

have been mentioned above and in view of what has

been said by us with reference to them, this decision

also brings no benefit to the applicant,

35, The learned counsel for the applicant has

also referred to two decisiens of the Central

Administrative Tribunal. In the case or Ahendu Bika
Mw
Sen VS;_Union of India & Others  (1989)9 ATC 202 th

ground of 1ndifferent pPerformance ard doubtfyl
integrity was r ! ; '

’ )'g found not bcrnﬂout by the Character Ro
entries in the preceding five years while the
Crossing of the eff1C1ency bar by the efficer three
or four years earlier was not taken into considerati

That is not the situation in the Present casge,

36. The decision as well as another decision in

the case of S.P.Francis Nathan Vs, Govt, of Pondiche

(1988)§ ATC 729 are relied upon to show that once
an employee had been permitted to cross 50 Years of

PR
and review %' not done within six months before

%L V)
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efficiency bar. The Court observed that although

for the purposes of crossing the second efficiency

bar the appellant.was considered to have worked with
distinct ability ahd ihtegrity beyond question yet he
was found so unfit'as to deserve compulsory retirement.
The Court noticéd that there was no evidence to show
that suddenly there wasvsuch deterioration in the
quélity of appellant's workvahd'ihtegrity that he
deserved to be compuisorily retired. In the present
case/the promotidn was given to the applicant in
January, 1984 and deterioration in his performance

was noticed'during the succeeding four years, Moreover,
as already pointed out, once the pérfonﬁance in the
post held on promotion was found to be unsatisfactory,
the earlier record of the app}icant also became open
to consideration in view of the clear instructions
issued by the D@partment %? as already discussed

abOVe. The decision therefore is of no help to the

app}icant.

33. ‘In the case of Baldev Rai Chadha Vs, Union of
India and Others (1980)4 SCC 321 no adverse entry was
found to exist in ﬁhe Character Roll of the appellant
atleast for five years immediately befo;e the order
of compulsory retirément. That is not the position

in the present case.

34, The last case decided by the Supreme Court
and referred to by the learned counsel for the

applicant is Brij Mohan Singh Chopra Vs, State of

Punjab 1987 SC 948, The decision lays down inter
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alia that adverge entries prior to promotion lose
their significance, that althougﬁ it may be desirable
to make an ovérolls. assessment of the Govt, servant's
record’but while doing that more walue should be
attached to Confidential Reports pertaining to the
years immediately preceding such consideration, that
old and étale entries should not be taken into
consideration, that the entrdes of last ten years
should be considered in forming the requisite opinion
to retire Fhe Govt, employee in public interest and
that thét%ﬁ?oh are not communicated should not be
taken into consideration. This is also the law which
has been laid down in the earlier decisions which
have been mentioned above and in view of what has
been said by us with reference to them, this decision

also brings no benefit to the applicant,

35, The learned counsel for the applicant has
also referred to two decisions of the Central

Administrative Tribdnal; In the case of Ahendu Bikash

Sen Vs, Union of India & Others  (1989)9 ATC 202 the
ground of indifférent performance and doubtful

!

integrity was found not bornﬂout by the Character Roll
- :

entries in the preceding five years while the
crossing of the efficiency bar by the officer three
or four years earlier was not taken into consideration,

That is not the situation in the Present case,

36.  The decision as well as another decision in

the case of S,P,Francis Nathan Vs, Govt, of Pondicherry

-

(1988) 6 ATC 729 are relied upon to show that once

an employee had been permitted to cross 50 years of age

and review #u'not do ithin si '
- ft ne within six mopthe befora
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attaining that age the order of compulsory retirement
would be in violati@n of the guidelines cohtained in
Ministry of Home Affairs® Meégrandum No, 25013/14/77-
Estt(A) dated 5.1.1978, We are not concerned with
thése instructions; the applicable instructions iﬁ the
caée of railway servants are a different set already
discussed abové. It may be mentioned that in the
case of S.P. Francis Nathan Vs, Govt, of Pondicherry
(§uprélit has neverthéleféfﬁgld in baraVB that
according to the guidelines a} review may be ordered
at any.timevto adjudge the desirability of retaining
a Govt, employee in service even if he had been |
‘cleared in the first review before attaining the age
of 50 years. The decision therefore cannot be
construed to say that if in a particular Case review
has not been made‘beforé attaining the age of 50 years
it cannot be made after he attained.the age of 55
'years._ Indeed any<such construction would violate
the estéblishment rule of interpretation, as already
discussed, that administrative/executive instructions
cannot super-impose or restrict the wide powers which

are donferred by the Rule,

37, These are all the points :aised in this case,

After very €areful consideration of all the matters,

we hold that the case has no merit and is dismissed.

Parties shall bear their own costs.
[ e
Member (&) Vice Chairman

“Th
Dated the 21,,;# April, 1989.
RKM



